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Rules and Regulations

Federal Register

Vol. 63, No. 129
Tuesday, July 7, 1998

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FARM CREDIT ADMINISTRATION

12 CFR Parts 611, 614, 620, and 630
RIN 3052-AB67

Organization; Loan Policies and
Operations; Disclosure to
Shareholders; Disclosure to Investors
in Systemwide and Consolidated Bank
Debt Obligations of the Farm Credit
System; Other Financing Institutions

AGENCY: Farm Credit Administration.
ACTION: Final rule.

SUMMARY: The Farm Credit
Administration (FCA or Agency),
through the FCA Board (Board), issues
a final rule amending its regulations that
govern the funding and discount
relationship between Farm Credit
System (Farm Credit, FCS, or System)
banks that operate under title | of the
Farm Credit Act of 1971, as amended
(Act), and non-System other financing
institutions (OFIs). The final rule
substantially expands access to System
funding so OFIs can provide more short-
and intermediate-term credit to parties
who are eligible to borrow under
sections 2.4(a) and (b) of the Act. The
FCA has repealed several non-statutory
limits on OFI eligibility. The final rule
assures access to any creditworthy OFI
that is significantly involved in
agricultural lending and demonstrates a
continuing need for funds to serve its
agricultural borrowers. Under certain
circumstances, OFIs may seek financing
from a Farm Credit Bank (FCB) or
agricultural credit bank (ACB) other
than the System bank that is chartered
to serve its territory. The final rule
requires FCBs and ACBs to finance OFIs
only on a fully secured basis and to
have full recourse to the OFI’s capital.
EFFECTIVE DATE: This regulation shall
become effective 30 days after
publication in the Federal Register
during which either or both houses of
Congress are in session. Notice of the

effective date will be published in the
Federal Register.
FOR FURTHER INFORMATION CONTACT: Eric
Howard, Policy Analyst or S. Robert
Coleman, Senior Policy Analyst,
Regulation and Policy Division, Office
of Policy Analysis, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—-4498,

or
Richard A. Katz, Senior Attorney,

Regulatory Enforcement Division,

Office of General Counsel, Farm

Credit Administration, McLean, VA

22102-5090, (703) 883-4020, TDD

(703) 883-4444.

SUPPLEMENTARY INFORMATION: This final
rule completes a 2-year effort by the
FCA to revise these regulations so that
farmers, ranchers, and other eligible
rural residents have greater access to
credit through OFls that are financed by
FCBs and ACBs. On May 17, 1996, the
FCA published an Advance Notice of
Proposed Rulemaking seeking
comments on how these regulations
could be more responsive to the credit
needs of OFIs and their borrowers. See
61 FR 24907. In response to these
comments, the FCA proposed a rule that
substantially revised the regulations in
subpart P of part 614. See 62 FR 38223
(July 17, 1997). After considering the
comments received, the FCA Board
adopts a final rule that provides greater
opportunities for OFIs to obtain funding
from FCS banks so they can finance
agriculture, aquaculture, and other
specified rural credit needs.

Sixteen comment letters were
received in response to the proposed
rule. Of this total, comments were
received from 4 trade associations, 5
FCS banks (one comment letter came
from 2 FCS banks that are jointly-
managed), 4 System direct lender
associations, a federation representing
System production credit associations
(PCAs), a commercial bank, a
commercial bank holding company, and
an existing OFI. Four trade associations
submitted comments on behalf of their
members: the American Bankers
Association (ABA); the Independent
Bankers Association of America (IBAA);
the North Dakota Bankers Association
(NDBA); and the Farm Credit Council
(Council).

The comment letters revealed a
diverse range of views about OFI access
to System funding. All System direct
lender association commenters, except

one, opposed any revision to the
existing OFI regulation because of their
concerns over competition. One
commercial bank supported the
proposed rule and urged the FCA to
adopt it as a final rule without revision.
Three commercial bank trade
associations recognized the FCA'’s
efforts to improve OFI access to System
funding, but they recommended
modifications to the rule. The remaining
commenters focused on specific issues
that were important to their institutions.

Commercial bank trade associations
opined that the FCA’s regulatory
proposal made progress toward granting
OFIs more access to System funding.
However, these commenters believe that
several provisions of the statute
discourage many commercial banks
from becoming OFls. The most
commonly cited statutory impediments
to greater commercial bank participation
in this program include: (1) No
authority for OFIs to obtain System bank
funding® for long-term mortgages; (2)
lack of OFI representation on the boards
of FCS funding banks; and (3) the need
to offer borrower rights. For these
reasons, the commenters again asked the
FCA to support legislative initiatives
that would remodel the FCS so it is
similar to the Federal Home Loan Bank
System. As the commenters
acknowledge, the existing statute does
not enable the FCA to accommodate
some of their requests, and therefore,
these issues are not addressed by this
rulemaking.

Several PCA commenters expressed
concern that expanded OFI access
would place them at a competitive
disadvantage. These commenters asked
the FCA to enact regulations that
provide PCAs with more business
opportunities before final OFI
regulations are adopted. Although
several commenters stated that PCAs
cannot effectively compete with OFls
until their intermediate-term lending
authorities are expanded, section 1.10(b)
of the Act establishes the maximum
timeframe for intermediate-term loans.

The FCA has considered the concerns
of the commenters and adopts a final
rule that balances the needs of these
parties. The final rule incorporates

1 As used in this preamble, references to Farm
Credit banks apply only to FCBs and ACBs.
Although the bank for cooperatives is also a System
bank, it lacks statutory authority to finance the OFIs
identified in section 1.7(b) of the Act.
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many of the commenters’ suggestions
and promotes a safe and sound lending
relationship between System funding
banks and their OFlIs. The changes
increase availability of credit to farmers,
ranchers, aquatic producers and
harvesters, and other eligible rural
borrowers.

1. OFI Access

A. Proposed Rule and Comments

The FCA proposed a two-tier
approach for OFIs to establish their
eligibility for a funding and discount
relationship with a System bank. Under
§614.4540(a), any financial institution
that operates under one of the charters
specified in section 1.7(b)(1)(B) of the
Act may borrow from an FCB or ACB.
Additionally, § 614.4540(b) assures
access to creditworthy OFls that have at
least 15 percent of their loans to
agricultural or aquatic producers and
enter into a 2-year funding agreement
with an FCB or ACB. The regulations
require OFIs to use System funding only
to extend short- and intermediate-term
credit to eligible persons for authorized
purposes under sections 1.10(b) and
2.4(a) and (b) of the Act. This new
approach enables more OFls to borrow
from System banks, and as a result,
farmers and ranchers should have
greater access to affordable and
dependable credit.

The FCA proposed to repeal the
following eligibility provisions of the
existing regulations that are not required
by the Act:

« The 60-percent loan-to-deposit ratio
for OFIs that are depository institutions;

¢ The requirement that OFlIs
primarily use locally generated funds
for lending operations;

e The automatic denial of access to
any entity that primarily finances the
sale of products by its affiliates;

¢ Consideration of an OFI applicant’s
relationship with its affiliates and
subsidiaries; and

« A mandatory non-use fee for OFlIs
that fail to maintain a specified average
daily loan balance.

The FCA received comments on
proposed 8§ 614.4540 from the ABA,
IBAA, NDBA, and the Council. These
commenters supported the repeal of the
non-statutory OFI eligibility criteria that
are identified above. The final rule
repeals these provisions.

Although all four trade associations
supported greater OFI access to System
funding, they expressed differing views
on the need to modify proposed
§614.4540. The NDBA supported the
two-tier approach for OFI access. The
Council requested that the FCA amend
the regulation so it expressly conveys

that System funding banks have
discretion to deny the credit application
of any OFI that is not covered by
§614.4540(b).

The ABA and IBAA requested
amendments that would favor their
respective constituencies. The IBAA
believes that the regulation should favor
small, rural community banks whereas
the ABA opined that all banks that
provide agricultural credit should be
entitled to System funding. The IBAA
commented that no lender should be
granted access to the FCS unless
agricultural loans comprise at least 10
percent of its loan portfolio. Although
the IBAA supports the 15-percent
threshold for assured access, it believes
that OFIs that meet this criterion should
be entitled to preferred status and
special benefits, such as the lowest cost
of funds from System banks and greater
flexibility concerning collateral
requirements. In contrast, the ABA
suggested that any commercial bank
should be assured access under final
§614.4540(b) if agricultural loans
comprise at least 10 percent of its loan
portfolio, or exceed a fixed dollar
amount, such as $5,000,000. In the
ABA'’s view, the final rule should
include a fixed dollar threshold because
agricultural loans often comprise a
small percentage of the loan portfolios
of large commercial banks that are major
providers of agricultural credit. This
commenter believes that these large
commercial banks deserve assured
access to System funding.

The ABA also asked the FCA to
reorganize proposed § 614.4540. The
commenter suggested that the FCA
relocate the provisions in proposed
§614.4540(b) that enable FCBs and
ACB:s to deny the funding requests of
OFIs that are assured access to
§614.4540(c), which governs denials.
The ABA stated that this change would
clearly communicate the FCA’s
expectations to System banks and make
this regulation more user-friendly.

The IBAA requested that the FCA
assume a more active role in collecting
and reporting information about the
efforts of each System bank to provide
agricultural credit through OFIs.
Specifically, the commenter suggested
that the FCA appoint an Ombudsman to
review complaints by OFIs.
Additionally, the IBAA recommended
that the FCA’s Annual Report contain
comprehensive information about the
number of OFI applications, the number
of funding requests that are either
approved or denied, a summary of the
reasons for denial, and the total amount
of funds that System banks advance to
OFls. The IBAA also asked that the final
regulations require outside board

members to represent OFI interests and
establish target goals for the minimum
number of new commercial bank OFls
that each System bank will approve
every year.

B. Final Rule

Final § 614.4540 retains the two-tier
approach to OFI eligibility as proposed.
The FCA continues to believe that this
regulatory approach best implements
the requirements of the Act. Section
1.7(b) of the Act and its legislative
history indicate that Congress intended
that Farm Credit banks primarily
provide financial assistance to small,
local OFls, but it did not exclude other
agricultural creditors from this
program.2

The FCA was not persuaded by the
IBAA's request to exclude large
financial institutions and the ABA'’s
request to grant most large commercial
banks the same assured access to FCS
funding as small, local OFls.
Accordingly, the FCA does not adopt
the IBAA’s recommendation to amend
§614.4540(a) so that OFI applicants are
automatically denied access to FCS
funding if agricultural loans comprise
less than 10 percent of their loan
portfolios. In addition, the final
regulation does not incorporate the
ABA’s request that final § 614.4540(b)
grant assured access to OFIs that have
at least $5,000,000 or 10 percent of their
loan portfolio in agricultural loans. The
FCA emphasizes that the final
regulation allows any institution,
including large financial institutions, to
fund or discount their agricultural loans
with an FCB or ACB, but it does not
assure access to creditworthy OFls
unless they have at least 15 percent of
their loans in agriculture and enter into
a 2-year funding relationship. The FCA
continues to believe that the 15-percent
threshold is the best measure of whether
an OFlI is significantly involved in
agricultural or aquatic lending, as
section 1.7(b)(4)(B)(i) of the Act
requires.

The IBAA requested that the final
regulation require FCBs and ACBs to
provide the lowest cost of funds and
other special benefits to OFIs that are
entitled to assured access. This request
would unnecessarily involve the
regulator in the daily business decisions
of System banks. Additionally, final
§614.4590 requires Farm Credit banks
to treat their OFIs equitably and to
determine loan rates through an
objective process. The FCA believes that
System funding banks should retain

2See H.R. 96-1287, 96th Cong., 2d. Sess., (1980),
21, 32-34. See also 126 Cong. Rec. H 10960-64
(daily ed. Nov. 19, 1980).
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discretion to negotiate the price of
funding and other loan terms with OFls.
The final rule fulfills the FCA’s
responsibility to ensure that FCBs and
ACB:s abide by their statutory mission to
finance creditworthy OFIs in a safe and
sound manner.

Many of the ABA’s suggestions for
reorganizing 8 614.4540 have been
incorporated into the final rule. The
FCA adopts proposed § 614.4540(a) as a
final regulation, without revision. This
provision allows FCBs and ACBs to
fund and discount short- and
intermediate-term agricultural, aquatic,
processing and marketing, farm-related
business, and rural home loans for any
financial institution that operates under
a charter specified in section 1.7(b)(1)(B)
of the Act. As amended, final
§614.4540(b) grants assured access to
creditworthy OFls that maintain at least
15 percent of their loan volume to
agricultural and aquatic producers and
enter into a 2-year funding or discount
relationship with an FCB or ACB. Final
§614.4540(c) retains the requirement in
the proposed regulation that FCBs and
ACB:s establish objective policies and
loan underwriting standards for
determining the creditworthiness of
each OFI applicant. Under final
§614.4540(d), FCBs and ACBs can deny
the funding requests of creditworthy
OFls that satisfy the conditions in
§614.4540(b) only if such requests: (1)
Adversely affect the Farm Credit bank’s
ability to achieve and maintain
established or projected capital levels or
raise funds in the money markets; or (2)
otherwise expose the Farm Credit bank
to safety and soundness risks. The
Council requested that the FCA amend
§614.4540(a) so it expressly conveys
that System funding banks have
discretion to deny the credit application
of any OFI that is not assured access.
This revision is unnecessary because
§614.4540(c) requires FCBs and ACBs
to develop loan underwriting standards
for all OFI applicants. As a result, the
framework of this regulation provides
FCS banks appropriate discretion, under
their policies and loan underwriting
standards, to deny the funding requests
of OFlIs that are not assured access.

Commercial bank trade associations
commented that the proposed regulation
did not require System funding banks to
explain their reason for denying an
OFI's application. In response to this
concern, the FCA adds §614.4540(e)
that requires System banks to
expeditiously process all OFI funding
requests and to promptly provide all
applicants written notification of the
credit decision. Additionally, System
banks must provide the applicant with

specific reasons for any adverse credit
decision.

In response to the IBAA’s
recommendation about comprehensive
reporting on OFls, the FCA adds new
§614.4540(f), which requires the board
of directors of each FCB and ACB to
receive annual written reports about the
scope of their OFI program activities
during the preceding fiscal year. The
FCA expects that these annual reports
will identify:

e The number of OFI applicants by
category (such as commercial banks,
credit unions, agricultural credit
corporations, etc.);

e The number of approved and
denied OFI applications;

« A summary of the reasons for
denying OFI applications;

e The total amount of funds advanced
to OFIs; and

e Other information necessary to
evaluate the success of the System
bank’s OFI program.

Periodically, the FCA may issue
special calls for this information.

The FCA does not adopt the IBAA’s
request to appoint an OFI Ombudsman
because there are more efficient ways
for the FCA to address concerns that
OFIs may raise. The FCA Board does not
accept the IBAA’s request that the
Agency appoint outside board members
to represent OFI interests and to
establish target goals for OFI lending.
The FCA has no authority under the Act
to appoint directors to the boards of
Farm Credit banks. In further response
to the IBAA, the Agency believes that
this rule offers FCS banks sufficient
business incentives to extend more
credit to OFIs. Additionally, a
creditworthy OFI has the option to seek
funding from another System funding
bank if its designated FCB or ACB
denies or fails to approve its
application.

I1. Place of Discount

Proposed § 614.4550 addresses place
of discount for OFIs. Proposed
§614.4550(a) specifies that an FCB or
ACB provide funding, discount and
other financial assistance to any OFI
whose headquarters is located within
the funding bank’s chartered territory.
Under proposed § 614.4550(b), an FCB
or ACB could finance an OFI whose
headquarters is not located in its
chartered territory if the System funding
bank identified in §614.4550(a)
consents, denies the OFI’s application,
or otherwise fails to approve the
funding request pursuant to Regulation
B of the Board of Governors of the
Federal Reserve System, 12 CFR
202.2(f).

The ABA, IBAA, NDBA, three FCBs
and two PCAs commented on the place
of discount rule. AgFirst FCB supported
the FCA’s proposal. This commenter
believes that the proposal best enables
FCS banks to fund OFIs in today’s
market. The IBAA suggested that the
FCA modify its proposal to allow an OFI
that is dissatisfied with its System
funding bank to seek financing from any
other FCB or ACB. The ABA and the
NDBA urged the FCA to remove all
geographic restrictions on place of
discount. These commenters believe
that geographic restrictions hamper the
success of the OFI program because
non-System financial institutions are
required to seek funding from a System
bank that is owned and controlled by
their competitors. The FCB of Texas
asserted that the existing regulation
governing place of discount is sound
and should not be changed. The
commenter believes that the FCA’s
proposal will ultimately lead to unsafe
and unsound competition between FCS
banks for OFI business. The FCB of
Texas opposed the proposal to make an
OFI's headquarters the sole factor to
determine the place of discount. Finally,
two PCAs made the FCA aware of their
concerns that associations lack similar
opportunities to seek funding from other
FCBs or ACBs. After the comment
period expired, the FCA received an
inquiry from an FCB about whether
existing OFIs would be required to
change their place of discount once the
proposed regulation became final.

The FCA Board believed the proposed
rule established a balanced approach
concerning the place of discount for
OFIs. Traditionally, OFIs have been
required to establish a funding or
discount relationship with a System
bank owned and controlled by their
competitors. Several commenters
believe that this factor explains why the
program has not been widely used by
commercial banks and other potential
OFIs. The FCA has addressed this
concern by proposing a regulation that
provides additional flexibility
concerning place of discount to OFI
applicants.

The FCA believes that some
limitations on the place of discount for
OFls are appropriate because FCS
charters specify territories that System
institutions serve. Direct lender
associations do not have the same
options to obtain financing from other
FCBs and ACBs, and therefore, the
recommendations of the three
commercial bank trade associations
would not treat FCS direct lender
associations fairly. Additionally, the
ABA'’s and NDBA's suggestion would
deny an FCB or ACB the first
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opportunity to finance OFIs operating in
its chartered territory. The final rule
permits OFIs to apply to any System
funding bank after the designated FCS
bank rejects or fails to approve the OFI’s
application. The FCA was not
persuaded by the FCB of Texas’
argument that changes to the place of
discount rule will lead to destructive
competition that will ultimately
undermine the safety and soundness of
the FCS.

In response to the comments, the FCA
has modified proposed § 614.4550 to
provide additional flexibility regarding
an OFI’s place of discount. The final
regulation continues to require OFIs to
apply first to the FCS bank that serves
the territory where the OFI operates.
The FCA recognizes that some OFIs
operate in the chartered territory of two
or more FCS banks. Under the final
regulation, an OFI may select the FCS
funding bank that serves the territory
where the OFI is headquartered, or
alternatively, where more than 50
percent of the OFI’s outstanding loan
volume is concentrated.

If the designated funding bank denies,
or otherwise fails to approve an OFI’s
completed application within 60 days,
final §614.4550(b) allows the OFI to
apply to any other FCB or ACB. Under
final §614.4550(c), the designated FCS
bank may also grant an OFI its consent
to seek financing from any other System
funding bank. The FCA has
redesignated this consent provision as
final § 614.4550(c) to enhance the clarity
of the regulation. A new provision,
§614.4550(d), states that an OFI is not
required to terminate an established
funding or discount relationship with
its System funding bank if the OFI
subsequently relocates its headquarters
or experiences a shift in its loan volume
concentration.

As mentioned earlier, the FCB of
Texas urged the FCA to retain the
existing regulation on place of discount.
However, the FCB of Texas asked the
FCA to consider three alternatives if the
final regulation allows OFls to seek
funding from other FCS banks. First, the
commenter requested that the FCA
modify the regulation to provide the
designated FCS bank with the “‘right of
first refusal” for any lending agreement
that an OFI negotiated with another
System bank. Second, the commenter
wanted the FCA to determine whether
another FCS bank should be permitted
to finance each OFI that has been
denied credit from the designated
System bank for safety and soundness
reasons. Finally, the FCB of Texas asked
the FCA to clarify that the regulation
prohibits an OFI from “shopping” FCS
banks for funding on a loan-by-loan

basis. The commenter sought
confirmation that the regulation does
not allow an existing OFI to fund or
discount individual loans with another
System bank if its funding bank rejects
those same loans.

The FCA believes a specific “right of
first refusal” is unnecessary because the
designated System bank will have
already denied or failed to approve the
OF/I’s initial application. The
requirement that an OFI first seek
funding from its designated bank is the
equivalent of a “right of first refusal.” In
response to the commenter’s second
request, the FCA need not determine
whether another FCB or ACB can
finance an OFI that has been denied
credit by its designated funding bank
because § 614.4540(c) requires each FCB
and ACB to establish its own objective
policies and loan underwriting
standards for determining an OFI
applicant’s creditworthiness. The FCA
will examine the extension of credit to
OFIls in the same context of safety and
soundness as it does other risks held in
the funding bank’s portfolio. The FCA
clarifies that the regulation does not
permit an OFI to “shop” for FCS
funding on a loan-by-loan basis because
§614.4560(a)(1) requires all OFIs to
execute a general financing agreement
(GFA) to establish a funding or discount
relationship with a System funding
bank. Under the circumstances,
§614.4550(b) applies to the overall
relationship between an FCB or ACB
and the OFI, not a specific discounted
loan.

111. Requirements for OFI Funding
Relationships

Proposed § 614.4560 implements
several statutory provisions that govern
the funding and discount relationship
between OFls and System funding
banks. More specifically, each OFlI is
required to: (1) Execute a GFA with its
System funding bank; (2) purchase non-
voting stock in the System funding bank
pursuant to the bank’s bylaws; (3)
extend credit only to parties and for
purposes that are authorized by sections
1.10(b) and 2.4(a) and (b) of the Act; (4)
adhere to portfolio limitations on non-
farm rural home loans and certain
processing and marketing loans; and (5)
comply with statutory and regulatory
borrower rights requirements for all
agricultural and aquatic loans that an
FCB or ACB funds or discounts.
Additionally, proposed § 614.4560(e)
implements section 5.21 of the Act,
which enables the FCA to examine non-
depository OFIs and obtain examination
reports from the State regulators of
commercial banks, trust companies, and
savings associations. Under this

regulatory provision, OFIs are required
to execute the applicable consent forms
or releases before they obtain financing
from an FCB or ACB. Section 5.22 of the
Act enables the FCA to receive
examination reports directly from other
Federal regulatory agencies.

The FCA proposed to repeal existing
§614.4650, which contains five criteria
for a System funding bank to revoke or
suspend an OFI’s line of credit. The
FCA expects each FCS bank to
incorporate criteria for revoking or
suspending its funding relationship
with an OFI into its policies and loan
underwriting standards. This issue
should also be addressed in the GFA
between an OFI and the System funding
bank.

The FCA received only one comment
about proposed §614.4560. The IBAA
commented that the FCA should
establish general guidelines for FCBs
and ACBs to follow when they negotiate
GFAs with their OFIs. Additionally, the
commenter suggested that the FCA
consult with OFIs to develop a model
GFA.

The FCA recently adopted a GFA rule
that eliminated Agency prior-approval
of GFAs. See 63 FR 12401, March 13,
1998. The new rule addresses the
IBAA’s concerns because they provide
general guidelines for developing GFAs
between System funding banks and
OFls. However, the FCA does not
believe it should interfere in the
business operations of System banks by
negotiating with OFlIs to develop a
model GFA. The FCA adopts proposed
§614.4560 as a final regulation.

IV. Recourse and Security
Requirements

Proposed § 614.4570 would prohibit
any FCB or ACB from extending credit
to an OFI on an unsecured, limited, or
non-recourse basis. Proposed
§614.4570(a) requires an OFI to endorse
all obligations that it funds or discounts
through an FCB or ACB with full
recourse or its unconditional guarantee.
Proposed § 614.4570(b)(1) requires each
OFI to pledge all notes, drafts, and other
obligations that are funded or
discounted with the FCB or ACB as
collateral for the credit extension.
Proposed §614.4570(b)(2) obligates each
FCB or ACB to perfect its security
interest in such obligations and the
proceeds thereunder in accordance with
applicable State law.

A. Full Recourse

An existing OFI, the Council, and two
jointly managed FCBs opposed the full
recourse requirement in § 614.4570(a).
The existing OFI commented that the
full recourse requirement would
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seriously jeopardize any new
opportunities that the new regulation
creates for expanded OFI access. One of
the jointly managed FCBs expressed
concern about how the full recourse
requirement in the proposal would
affect its relationship with an existing
OFI and potential opportunities to
finance new OFls in the future. The
Council believes recourse to an OFI’s
capital should be subject to negotiation
between the parties, and each System
bank’s loan underwriting standards
should address this issue.

From a safety and soundness
perspective, FCBs and ACBs need full
recourse to an OFI’s capital in the event
of default. Full recourse is necessary
because the final rule significantly
expands OFI access to the FCS and it
repeals many existing regulatory
restraints on the funding and discount
relationship between System banks and
their OFIs. Section 1.7(b)(3)(A) of the
Act prohibits a System bank from
funding an OFI if its aggregate liabilities
exceed ten times its paid-in and
unimpaired capital and surplus. In light
of this statutory safety and soundness
requirement, the FCA believes that it is
prudent for FCS banks to have full
recourse to an OFI’s capital.
Additionally, the regulations in 12 CFR
part 615, subpart H, require FCS lenders
to hold sufficient capital as a cushion
against risk in all loans. Full recourse to
an OFI’s capital strengthens the FCS
funding bank’s risk-bearing capacity.
System funding banks are required to
have full recourse to the capital of direct
lender associations. Since OFIs have
access to other sources of funds, they
may expose System funding banks to
greater risk of loss than direct lender
associations.

B. Security

The FCA received comments from the
ABA, IBAA, and the Council about the
security OFls are required to pledge
under proposed § 614.4570(b). The ABA
and the IBAA requested that the final
regulation provide OFIs with additional
flexibility to pledge other types of
collateral to their FCS funding bank.
The ABA opposed § 614.4570(b)
because it requires OFIs to pledge all
loans that are actually funded by the
FCS bank as primary collateral. The
commenter believes the requirement is
particularly burdensome due to the
tracking and recordkeeping that it
entails. The ABA recommended that an
OFI be allowed to pledge unrelated
agricultural loans as collateral. The
Council commented that loan perfection
should be determined by the FCS
funding bank’s underwriting standards.

The security requirements of
8§614.4570(b) ensure compliance with
two sections of the Act. First, section
1.7(b) of the Act requires OFIs to use
funds from a title | bank only for the
purpose of extending short- and
intermediate-term credit to eligible
borrowers for authorized purposes
under section 2.4(a) and (b) of the Act.
Second, OFls are required to track
which loans are funded or discounted
through the FCB or ACB funding
relationship to ensure compliance with
the borrower rights requirements of the
Act. In light of these statutory
requirements, the FCA does not adopt
the ABA’s suggestion to allow an OFI to
pledge other agricultural loans as
primary collateral to a System funding
bank. However, § 614.4570(c) permits
System funding banks to accept long-
term mortgages on agricultural assets as
supplemental collateral. Final
§614.4570(b)(2) requires that FCBs and
ACB:s perfect, in accordance with State
law, a senior security interest in any and
all obligations that an OFI pledges as
collateral.

In summary, the FCA’s new
regulatory approach for OFI financing
affords OFIs greater flexibility and
additional access to the FCS. To ensure
the safe and sound implementation of
the OFI program, the FCA adopts
proposed §614.4570 as a final
regulation without revision.

V. Limitation on the Extension of
Funding, Discount and Other Similar
Financial Assistance to an OFI

Proposed §614.4580 derives from
section 1.7(b)(3) of the Act. This
statutory provision prohibits a System
funding bank from extending credit to
an OFI if its aggregate liabilities exceed
ten times its paid-in and unimpaired
capital and surplus, or a lesser amount
established by the laws of the
jurisdiction creating the OFI.

The IBAA commented that the FCA
should discourage FCBs and ACBs from
establishing less than a 10:1 capital
ratio, except under rare circumstances.
The commenter expressed concerns that
a more stringent capital requirement
could raise an OFI’s cost of borrowing
from the System, and make this program
less attractive to potential OFI
applicants.

The FCA expects each FCB and ACB
to develop loan underwriting standards
that address OFI capital requirements.
Compliance with these loan
underwriting standards are the basis for
determining safety and soundness in
credit extensions. The FCA believes
System banks need the flexibility to
tailor underwriting standards to manage
the risks from OFls, based on the banks’

risk-bearing capacity. As a safety and
soundness regulator, the FCA will not
preclude FCBs and ACBs from
establishing a capital requirement that is
more stringent than the 10:1 ratio in the
statute. However, the final rule requires
FCS funding banks to treat OFIs
equitably in this and other matters. The
FCA adopts proposed §614.4580 as a
final regulation.

VI. Lending Limit to a Single OFI
Borrower

The FCA proposed to eliminate the
existing regulatory lending limit on
extensions of credit that OFIs make to
their borrowers with FCS funds. The
proposal acknowledged that some OFls
will remain subject to the lending limit
that their primary regulator imposes
under applicable Federal or State law.
Additionally, the FCA expects each FCB
or ACB to prudently manage the risk
exposure caused by concentrations in
OFI loan portfolios through its loan
underwriting standards and the GFA.

The FCA solicited commenters’ views
on whether the final rule should contain
a lending limit on extensions of credit
that an OFI makes to its borrowers with
FCS funds. Additionally, the FCA
requested suggestions for other
approaches to manage and control risks
originating through OFI lending
relationships.

The ABA, IBAA, and the Council
supported the repeal of the existing 50-
percent lending limit on OFI borrowers.
These commenters advised the FCA that
the repeal of the lending limit would
enhance the Farm Credit banks’ ability
to finance OFls. These trade
associations also claimed that the repeal
of existing § 614.4565 would not imperil
the safety and soundness of System
banks that maintain adequate loan
underwriting standards. The IBAA
requested that the final regulation
prohibit FCBs and ACBs from
establishing a lending limit below 50
percent. The IBAA also expressed
concern that the FCA’s proposal would
impose the Federal or State lending
limit on the affiliates and subsidiaries of
regulated financial institutions.

As the FCA originally proposed, the
final rule repeals the lending limit in
existing § 614.4565. In response to the
IBAA, the FCA observes that OFIs
remain subject to any lending limit
imposed by Federal or State law. If the
OFl is not subject to a Federal or State
lending limit, the funding banks’
underwriting standards and the GFA
will address single borrower
concentration risks in the OFI’s
portfolio. The FCA rejects the IBAA
suggestion that the final rule prohibit
FCBs and ACBs from establishing a
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lending limit of less than 50 percent
because it is inconsistent with safety
and soundness. The underwriting
standards of each Farm Credit bank
should ensure that concentrations in an
OFI’s loan portfolio do not expose the
bank to unacceptable levels of risk.

VII. Equitable Treatment of OFls and
FCS Associations

Proposed § 614.4590 promotes the
equitable treatment of OFIs and direct
lender associations. Proposed
§614.4590(a) would require FCBs and
ACB:s to apply objective loan
underwriting standards for both types of
borrowers. Under proposed
§614.4590(b), the total charges a Farm
Credit bank assesses an OFI must be
comparable to the charges it imposes on
direct lender associations. Furthermore,
any variation in funding costs must be
attributed to differences in credit risk
and administrative costs.

The IBAA and the NDBA commented
on proposed §614.4590. According to
the IBAA, references to “‘similar”
underwriting standards and
*‘comparable’ overall cost of funds in
the proposed regulation grants System
banks too much discretion. The IBAA
asserts that the interest rates and the
overall cost of funds should be equal for
both OFIs and direct lender
associations. For this reason, the
commenter believes that the final
regulation should require System banks
to disclose pricing information about
their loans to FCS direct lender
associations. According to the IBAA,
“‘equal treatment” entails lower stock
purchase requirements and mandatory
dividend payments to OFIs because they
are not afforded voting rights and other
privileges. The NDBA commented that
the final rule should require FCBs and
ACB:s to adopt “objective and uniform
underwriting standards and pricing
requirements.”

The FCA observes that there are
fundamental differences between OFls
and direct lender associations. These
differences make it difficult to compare
the treatment of these two types of
financial institutions. The following
factors illustrate some of the basic
differences between OFIs and direct
lender associations that preclude
identical treatment:

¢ OFIs have access to several funding
sources whereas direct lender
associations are required to borrow from
their designated funding bank.

» Direct lender associations have
significant amounts of capital invested
in their System funding bank, but most
OFls do not.

¢ As part of a cooperative system,
direct lender associations share in

System gains and losses. In contrast,
OFIls have limited exposure to System
losses in the FCS.

e Administrative costs for funding a
direct lender association and an OFI
differ because OFIs are not required to
maintain a long-term commitment with
an FCB or ACB.

Under these circumstances, the
regulations can only require FCBs and
ACB:s to treat OFIs and direct lender
associations equitably, but not equally.
The FCA expects System funding banks
to treat similarly situated associations
and OFls comparably. Any variation in
the overall amounts that System funding
banks charge OFIs and direct lender
associations for capitalization
requirements, interest rates, and fees
shall be attributed to differences in
credit risk and administrative costs.

The FCA does not adopt any of the
IBAA’s suggestions for revising this
regulation. The final regulation does not
require dividend payments to OFIs, or
establish OFI investment levels in
System funding banks because the FCA
regulations do not impose business
practices on FCS institutions in the
absence of compelling public policy or
safety and soundness reasons. The final
regulation does not compel FCS funding
banks to charge identical rates to OFls
and FCS direct lender associations, and
therefore, it is unnecessary for FCBs and
ACBs to disclose pricing information for
direct lender associations.

The FCA finds merit in the NDBA'’s
suggestion that § 614.4590(a) should
require FCBs and ACBs to establish
comparable and objective loan pricing
standards for both OFls and direct
lender associations. Accordingly, the
FCA has incorporated this revision into
final §614.4590(a). Additionally, the
FCA substitutes ‘““comparable” for
“similar” in final 8614.4590(a) so that
the language used throughout this
regulation is consistent.

VIII. Miscellaneous Issues

A. Association Funding of OFIs

One association asked the FCA to
clarify that PCAs and agricultural credit
associations can establish and manage
OFI relationships on authority delegated
by their System banks. The commenter
observed that such a program,
established under System bank
guidelines, would become a natural
adjunct to the participation authorities
that associations now exercise.
Although the Act authorizes only FCBs
and ACBs to provide funding to OFls,
the FCA believes that direct lender
associations have considerable
opportunities for involvement in their
funding bank’s OFI relationships.

Indeed, as funding banks have
increasingly become wholesale lenders,
associations may be in a position to
recruit OFls, assess the risk in the retail
loans or collateral, and service the credit
relationship on behalf of the bank.
Through their participation authorities,
associations may form effective
alliances with other agricultural lenders
for the benefit of farmers and ranchers.

B. Small Business Investment
Companies

A commercial bank holding company
commented that the final regulation
should permit Small Business
Investment Companies (SBICs) to
participate in the OFI program.
According to the commenter, SBICs and
similar state-chartered entities need
access to additional stable pools of
funds to support their agricultural
lending operations. The commenter also
suggested that the FCA follow the lead
of the Federal Housing Finance Board
and permit System banks to invest
directly in SBICs.

SBICs do not qualify as OFIs because
they do not have one of the charters
specified in section 1.7(b)(1)(B) of the
Act. Additionally, Federal and State
laws effectively preclude SBICs from
participating in the OFI program. As a
result, the final regulation does not
allow SBICs to become OFls.

The OFI regulations do not implement
the investment authorities of FCS banks
under sections 1.5(15) and 3.1(13)(A) of
the Act. An existing investment
regulation, §615.5140, does not
authorize System banks to invest in
SBIC equities. However, the FCA
recently proposed amendments to
§615.5140, and the Agency will
consider the commenter’s request when
it deliberates on the final investment
regulation.

C. Insolvency

The FCA received no comments about
proposed 8§ 614.4600, which governs the
insolvency of OFIs. The FCA adopts
proposed §614.4600 as a final rule.

List of Subjects
12 CFR Part 611

Agriculture, Banks, Banking, Rural
areas.

12 CFR Part 614

Agriculture, Banks, Banking, Flood
insurance, Foreign trade, Reporting and
recordkeeping requirements, Rural
areas.

12 CFR Part 620

Accounting, Agriculture, Banks,
Banking, Reporting and recordkeeping
requirements, Rural areas.
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12 CFR Part 630

Accounting, Agriculture, Banks,
Banking, Credit, Organization and
functions (Government agencies),
Reporting and recordkeeping
requirements, Rural areas.

For the reasons stated in the
preamble, parts 611, 614, 620, and 630
of chapter VI, title 12 of the Code of
Federal Regulations are amended to
read as follows:

PART 611—ORGANIZATION

1. The authority citation for part 611
continues to read as follows:

Authority: Secs. 1.3, 1.13, 2.0, 2.10, 3.0,
3.21,4.12,4.15,4.21,5.9,5.10, 5.17, 7.0-
7.13, 8.5(e) of the Farm Credit Act (12 U.S.C.
2011, 2021, 2071, 2091, 2121, 2142, 2183,
2203, 2209, 2243, 2244, 2252, 2279a—-2279f-
1, 2279aa-5(e)); secs. 411 and 412 of Pub. L.
100-233, 101 Stat. 1568, 1638; secs. 409 and
414 of Pub. L. 100-399, 102 Stat. 989, 1003,
and 1004.

Subpart P—Termination of Farm Credit
Status—Associations

2. Section 611.1205 is amended by
revising paragraph (c) to read as follows:

§611.1205 Definitions.

* * * * *

(c) OFI means an other financing
institution that has established a
funding and discount relationship with
a Farm Credit Bank or an agricultural
credit bank pursuant to section 1.7(b)(1)
of the Act and the regulations in subpart
P of part 614.

* * * * *

PART 614—LOAN POLICIES AND
OPERATIONS

3. The authority citation for part 614
continues to read as follows:

Authority: 42 U.S.C. 4012a, 4104a, 4104b,
4106, and 4128; secs. 1.3, 1.5, 1.6, 1.7, 1.9,
1.10, 1.11, 2.0, 2.2, 2.3, 2.4, 2.10, 2.12, 2.13,
2.15, 3.0, 3.1, 3.3, 3.7, 3.8, 3.10, 3.20, 3.28,
4.3A, 4.12, 4.12A, 4.13, 4.13B, 4.14, 4.14A,
4.14C, 4.14D, 4.14E, 4.18, 4.18A, 4.19, 4.36,
4.37,5.9,5.10,5.17,7.0,7.2,7.6, 7.7, 7.8,
7.12,7.13, 8.0, 8.5, 8.9 of the Farm Credit Act
(12 U.S.C. 2011, 2013, 2014, 2015, 2017,
2018, 2019, 2071, 2073, 2074, 2075, 2091,
2093, 2094, 2096, 2121, 2122, 2124, 2128,
2129, 2131, 2141, 2149, 2154a, 2183, 2184,
2199, 2201, 2202, 2202a, 2202c, 2202d,
2202e, 2206, 2206a, 2207, 2219a, 2219b,
2243, 2244, 2252, 2279a, 2279a—2, 2279b,
2279b-1, 2279b-2, 2279f, 2279f-1, 2279aa,
2279aa-5, 2279aa-9); sec. 413 of Pub. L. 100-
233, 101 Stat. 1568, 1639.

Subpart J—Lending Limits

4. Section 614.4350 is amended by
revising paragraph (a) to read as follows:

8§614.4350 Definitions.
* * * * *

(a) Borrower means an individual,
partnership, joint venture, trust,
corporation, or other business entity
(except a Farm Credit System
association or other financing
institution that complies with the
criteria in section 1.7(b) of the Act and
the regulations in subpart P of this part)
to which an institution has made a loan
or a commitment to make a loan either
directly or indirectly.

* * * * *

5. Subpart P of part 614 is revised to

read as follows:

Subpart P—Farm Credit Bank and
Agricultural Credit Bank Financing of
Other Financing Institutions

Sec.

614.4540 Other financing institution access
to Farm Credit Banks and agricultural
credit banks for funding, discount, and
other similar financial assistance.

614.4550 Place of discount.

614.4560 Requirements for OFI funding
relationships.

614.4570 Recourse and security.

614.4580 Limitation on the extension of
funding, discount and other similar
financial assistance to an OFI.

614.4590 Equitable treatment of OFIs and
Farm Credit System associations.

614.4600 Insolvency of an OFI.

Subpart P—Farm Credit Bank and
Agricultural Credit Bank Financing of
Other Financing Institutions

§614.4540 Other financing institution
access to Farm Credit Banks and
agricultural credit banks for funding,
discount, and other similar financial
assistance.

(a) Basic criteria for access. Any
national bank, State bank, trust
company, agriculture credit corporation,
incorporated livestock loan company,
savings association, credit union, or any
association of agricultural producers
engaged in the making of loans to
farmers and ranchers, and any
corporation engaged in the making of
loans to producers or harvesters of
aquatic products may become an other
financing institution (OFI) that funds,
discounts, and obtains other similar
financial assistance from a Farm Credit
Bank or agricultural credit bank in order
to extend short- and intermediate-term
credit to eligible borrowers for
authorized purposes pursuant to
sections 1.10(b) and 2.4(a) and (b) of the
Act. Each OFI shall be duly organized
and qualified to make loans and leases
under the laws of each jurisdiction in
which it operates.

(b) Assured access. Each Farm Credit
Bank or agricultural credit bank must

fund, discount, or provide other similar
financial assistance to any creditworthy
OFI that:

(1) Maintains at least 15 percent of its
loan volume at a seasonal peak in loans
and leases to farmers, ranchers, aquatic
producers and harvesters. The Farm
Credit Bank or agricultural credit bank
shall not include the loan assets of the
OFI's parent, affiliates, or subsidiaries
when determining compliance with the
requirement of this paragraph; and

(2) Executes a general financing
agreement with the Farm Credit Bank or
agricultural credit bank that establishes
a financing or discount relationship for
at least 2 years.

(c) Underwriting standards. Each
Farm Credit Bank and agricultural credit
bank shall establish objective policies
and loan underwriting standards for
determining the creditworthiness of
each OFI applicant.

(d) Denial of OFI access. A Farm
Credit Bank or an agricultural credit
bank may deny the funding request of
any creditworthy OFI that meets the
conditions in paragraph (b) of this
section only when such request would:

(1) Adversely affect a Farm Credit
Bank or agricultural credit bank’s ability
to:

(i) Achieve and maintain established
or projected capital levels; or

(ii) Raise funds in the money markets;
or

(2) Otherwise expose the Farm Credit
Bank or agricultural credit bank to
safety and soundness risks.

(e) Notice to applicants. Each Farm
Credit Bank or agricultural credit bank
shall render its decision on an OFI
application in as expeditious a manner
as is practicable. Upon reaching a
decision on an application, the Farm
Credit Bank or agricultural credit bank
shall provide prompt written notice of
its decision to the applicant. When the
Farm Credit Bank or agricultural credit
bank makes an adverse credit decision
on an application, the written notice
shall include the specific reason(s) for
the decision.

(f) Reports to the board of directors.
Each Farm Credit Bank and agricultural
credit bank shall provide its board of
directors with a written annual report
regarding the scope of OFI program
activities during the preceding fiscal
year.

8614.4550 Place of discount.

(a) A Farm Credit Bank or agricultural
credit bank may provide funding,
discounting, or other similar financial
assistance to any OFI applicant that:

(1) Maintains its headquarters in such
funding bank’s chartered territory; or

(2) Has more than 50 percent of its
outstanding loan volume to eligible
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borrowers who conduct agricultural or
aquatic operations in such funding
bank’s chartered territory.

(b) If the Farm Credit Bank or
agricultural credit bank identified in
paragraph (a) of this section denies or
otherwise fails to approve an OFI’s
funding request within 60 days of
receipt of a ““‘completed application” as
defined by 12 CFR 202.2(f), the OFI may
apply to any other Farm Credit Bank or
agricultural credit bank for funding,
discounting, or other similar financial
assistance.

(c) The Farm Credit Bank or
agricultural credit bank may grant its
consent for an OFI identified in
paragraph (a) of this section to seek
financing from another Farm Credit
Bank or agricultural credit bank.

(d) No OFI shall be required to
terminate its existing funding or
discount relationship with a Farm
Credit Bank or agricultural credit bank
if, at a subsequent time, an OFI relocates
its headquarters to the chartered
territory of another Farm Credit Bank or
agricultural credit bank or the loan
volume in the relevant territory falls
below 50 percent.

§614.4560 Requirements for OFI funding
relationships.

(a) As a condition for extending
funding, discount and other similar
financial assistance to an OFI, each
Farm Credit Bank or agricultural credit
bank shall require every OFI to:

(1) Execute a general financing
agreement pursuant to the regulations in
subpart C of part 614; and

(2) Purchase non-voting stock in its
Farm Credit Bank or agricultural credit
bank pursuant to the bank’s bylaws.

(b) A Farm Credit Bank or agricultural
credit bank shall extend funding,
discount and other similar financial
assistance to an OFI only for purposes
and terms authorized under sections
1.10(b) and 2.4(a) and (b) of the Act.

(c) Rural home loans to borrowers
who are not bona fide farmers, ranchers,
and aquatic producers and harvesters
are subject to the restrictions in
§613.3030 of this chapter. Loans that an
OFI makes to processing and marketing
operators who supply less than 20
percent of the throughput shall be
included in the calculation that
§613.3010(b)(1) of this chapter
establishes for Farm Credit Banks and
agricultural credit banks.

(d) The borrower rights requirements
in part C of title IV of the Act, and
section 4.36 of the Act, and the
regulations in subparts K, L, and N of
part 614 shall apply to all loans that an
OFI funds or discounts through a Farm
Credit Bank or agricultural credit bank,

unless such loans are subject to the
Truth-in-Lending Act, 15 U.S.C. 1601 et
seq.

(e) As a condition for obtaining
funding, discount and other similar
financial assistance from a Farm Credit
Bank or agricultural credit bank, all
State banks, trust companies, or State-
chartered savings associations shall
execute a written consent that
authorizes their State regulators to
furnish examination reports to the Farm
Credit Administration upon its request.
Any OFI that is not a depository
institution shall consent in writing to
examination by the Farm Credit
Administration as a condition precedent
for obtaining funding, discount and
other similar financial assistance from a
Farm Credit Bank or agricultural credit
bank, and file such consent with its
Farm Credit funding bank.

§614.4570 Recourse and security.

(a) Full recourse and guarantee. All
obligations that are funded or
discounted through a Farm Credit Bank
or agricultural credit bank shall be
endorsed with the full recourse or
unconditional guarantee of the OFI.

(b) General collateral. (1) Each Farm
Credit Bank and agricultural credit bank
shall take as collateral all notes, drafts,
and other obligations that it funds or
discounts for each OFI; and

(2) Each Farm Credit Bank and
agricultural credit bank shall perfect, in
accordance with State law, a senior
security interest in any and all
obligations and the proceeds thereunder
that the OFI pledges as collateral.

(c) Supplemental collateral. (1) Each
Farm Credit Bank and agricultural credit
bank shall develop policies and loan
underwriting standards that establish
uniform and objective requirements to
determine the need and amount of
supplemental collateral or other credit
enhancements that each OFI shall
provide as a condition for obtaining
funding, discount and other similar
financial assistance from such Farm
Credit bank.

(2) The amount, type, and quality of
supplemental collateral or other credit
enhancements required for each OFI
shall be established in the general
financing agreement and shall be
proportional to the level of risk that the
OFI poses to the Farm Credit Bank or
agricultural credit bank.

8§614.4580 Limitation on the extension of
funding, discount and other similar
financial assistance to an OFI.

(a) No obligation shall be purchased
from or discounted for and no loan shall
be made or other similar financial
assistance extended by a Farm Credit

Bank or agricultural credit bank to an
OFI if the amount of such obligation
added to the aggregate liabilities of such
OFl, whether direct or contingent (other
than bona fide deposit liabilities),
exceeds ten times the paid-in and
unimpaired capital and surplus of such
OFI or the amount of such liabilities
permitted under the laws of the
jurisdiction creating such OFl,
whichever is less.

(b) It shall be unlawful for any
national bank that is indebted to any
Farm Credit Bank or agricultural credit
bank, on paper discounted or
purchased, to incur any additional
indebtedness, if by virtue of such
additional indebtedness its aggregate
liabilities, direct or contingent, will
exceed the limitation described in
paragraph (a) of this section.

§614.4590 Equitable treatment of OFls and
Farm Credit System associations.

(a) Each Farm Credit Bank and
agricultural credit bank shall apply
comparable and objective loan
underwriting standards and pricing
requirements to both OFIs and Farm
Credit System direct lender
associations.

(b) The total charges that a Farm
Credit Bank or agricultural credit bank
assesses an OFI through capitalization
requirements, interest rates, and fees
shall be comparable to the charges that
the same Farm Credit Bank or
agricultural credit bank imposes on its
direct lender associations. Any variation
between the overall funding costs that
OFls and direct lender associations are
charged by the same funding bank shall
result from differences in credit risk and
administrative costs to the Farm Credit
Bank or agricultural credit bank.

§614.4600

If an OFI that is indebted to a Farm
Credit Bank or agricultural credit bank
becomes insolvent, is in process of
liquidation, or fails to service its loans
properly, the Farm Credit Bank or
agricultural credit bank may take over
such loans and other assets that the OFI
pledged as collateral. Once the Farm
Credit Bank or agricultural credit bank
exercises its remedies, it shall have the
authority to make additional advances,
to grant renewals and extensions, and to
take such other actions as may be
necessary to collect and service loans to
the OFI’s borrower. The funding Farm
Credit Bank or agricultural credit bank
may also liquidate the OFI’s loans and
other assets in order to achieve
repayment of the debt.

Insolvency of an OFI.
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PART 620—DISCLOSURE TO
SHAREHOLDERS

6. The authority citation for part 620
continues to read as follows:

Authority: Secs. 5.17, 5.19, 8.11 of the
Farm Credit Act (12 U.S.C. 2252, 2254,

2279aa-11); sec. 424 of Pub. L. 100-233, 101
Stat. 1568, 1656.

Subpart B—Annual Report to
Shareholders

§620.5 [Amended]

7. Section 620.5 is amended by
removing the word “‘financial” and
adding in its place the word
“financing”’; and by removing the words
*“, as defined in § 614.4540(e) of this
chapter” in paragraph (a)(8).

PART 630—DISCLOSURE TO
INVESTORS IN SYSTEMWIDE AND
CONSOLIDATED BANK DEBT
OBLIGATIONS OF THE FARM CREDIT
SYSTEM

8. The authority citation for part 630
continues to read as follows:

Authority: Secs. 5.17, 5.19 of the Farm
Credit Act (12 U.S.C. 2252, 2254).

Subpart B—Annual Report to Investors

§630.20 [Amended]

9. Section 630.20 is amended by
removing the words *“, as defined in
§614.4540(e) of this chapter” in
paragraph (a)(1)(v).

Dated: June 26, 1998.

Floyd Fithian,

Secretary, Farm Credit Administration Board.
[FR Doc. 98-17844 Filed 7-6-98; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-155—-AD; Amendment
39-10643; AD 98-14-10]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-400, 757, 767, and 777
Series Airplanes Equipped with
AlliedSignal RIA—35B Instrument
Landing System Receivers

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Boeing Model 747—

400, 757, 767, and 777 series airplanes.
This action requires a revision to the
Airplane Flight Manual (AFM) to
prohibit certain types of approaches if
only one instrument landing system
(ILS) receiver is operational. This action
also requires repetitive inspections to
detect certain faults of all RIA-35B ILS
receivers, and replacement of discrepant
ILS receivers with new, serviceable, or
modified units; or, alternatively, an
additional revision to the AFM and
installation of a placard to prohibit
certain operations. This AD also
provides for optional terminating action
for the AFM revisions and repetitive
inspections. This amendment is
prompted by a report of errors in the
glide slope deviation provided by an ILS
receiver. The actions specified in this
AD are intended to detect and correct
faulty ILS receivers, and to ensure that
the flightcrew is advised of the potential
hazard of performing ILS approaches
using a localizer deviation from a faulty
ILS receiver and also advised of the
procedures necessary to address that
hazard. Erroneous localizer deviation
could result in a landing outside the
lateral boundary of the runway.

DATES: Effective July 22, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 22,
1998.

Comments for inclusion in the Rules
Docket must be received on or before
September 8, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
155-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from
AlliedSignal Aerospace, Technical
Publications, Dept. 65-70, P.O. Box
52170, Phoenix, Arizona 85072-2170.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Jay
Yi, Aerospace Engineer, Systems and
Equipment Branch, ANM-130S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—-4056; telephone (425) 227-1013;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: The FAA
has received a report indicating that,
during a test flight of a Boeing airplane,

the flightcrew detected discrepancies in
the glide slope deviation provided by
one of the onboard Instrument Landing
System (ILS) receivers. (The glide slope
is the flight path that an airplane is to
follow when making an ILS landing.
The display of the glide slope deviation
indicates the position of the airplane
relative to the glide slope and indicates
to the flightcrew whether the airplane
needs to be at a higher or lower altitude
to be on the normal approach flight
path.) The discrepancies in the glide
slope deviation provided by the
discrepant ILS receiver resulted in the
display showing that the airplane was
on the glide slope, when the airplane
was approximately one dot low on the
glide slope (as determined from the data
provided by the ILS receivers that were
operating correctly). The flightcrew
received no annunciation that there
were discrepancies between the glide
slope deviations being provided by the
ILS receivers.

An investigation conducted by
AlliedSignal, the manufacturer of the
RIA-35B ILS receivers installed on the
airplane, has revealed that the
discrepancies in the glide slope
deviation were caused by failure of an
internal component of the ILS receiver
due to that component’s sensitivity to
temperature. Due to the nature of the
failure, that component also could fail
on other airplanes.

The same ILS receiver provides
localizer deviation. (The display of the
localizer deviation indicates the
position of the airplane relative to the
center line of the runway during an ILS
landing.) Faults in the ILS receiver, if
not corrected, could result in a landing
outside the lateral boundary of the
runway. If a faulty ILS receiver provides
a localizer deviation that contains errors
that are not detected by the flightcrew,
use of a single ILS receiver for ILS or
localizer approaches could result in the
pilot being directed to land the airplane
outside the lateral boundary of the
runway. If the localizer deviations
generated by two of the ILS receivers
onboard the airplane contain errors that
are not detected by the flightcrew,
during category Il and Il operations, the
autopilot system may land the airplane
outside the lateral boundary of the
runway.

The FAA finds that flightcrews are
not currently provided with adequate
information necessary to address the
potential hazard of performing an ILS or
localizer approach using a localizer
deviation provided by a faulty ILS
receiver. Therefore, the FAA has
determined that flightcrews must be
provided with such information and
must be made aware that certain types
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of operations are prohibited when only
one RIA-35B ILS receiver (with the
affected part number) is operational.

The RIA-35B ILS receivers installed
on certain Boeing Model 747-400, 757,
767, and 777 series airplanes are the
same type as those on the affected
Boeing airplane. Therefore, those Boeing
Model 747-400, 757, 767, and 777 series
airplanes may be subject to the same
unsafe condition.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
AlliedSignal Electronic and Avionics
Systems Service Bulletin M—4426 (RIA-
35B-34-6), Revision 3, dated May 1998,
which describes procedures for
modifying RIA-35B ILS receivers, part
number (P/N) 066-50006—-0101. The
modification includes removing the
radio frequency (RF) assembly;
modifying the RF module by cutting two
solder-side tracks, installing two 221—
ohm resistors, and replacing
components U8009 and U8206; and
reinstalling the modified RF assembly.
Once modified, the P/N of the ILS
receiver is converted to 066—-50006—
1101. Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
identified unsafe condition.

Explanation of the Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, this AD is being issued to
detect and correct faulty ILS receivers,
and to ensure that the flightcrew is
advised of the potential hazard of
performing ILS approaches using a
localizer deviation from a faulty ILS
receiver and also advised of the
procedures necessary to address that
hazard. This AD requires a revision to
the Limitations Section of the FAA-
approved Airplane Flight Manual
(AFM) to prohibit ILS or localizer
approaches if only one ILS receiver is
operational. This AD also requires
repetitive visual inspections for faults
stored in the internal fault memory of
all RIA-35B ILS receivers, P/N 066—
50006—-0101; or, alternatively, an
additional revision to the Limitations
Section of the AFM and installation of
a placard in the cockpit to prohibit
category Il and Ill operations. For cases
where certain faults are detected in the
internal fault memory, this AD also
requires replacement of the faulty ILS
receiver with a new, serviceable, or
modified part. If accomplished,
replacement of all ILS receivers, P/N
066-50006—0101, with modified ILS

receivers terminates the repetitive
inspections and AFM revisions
described previously.

Explanation of the Applicability of the
Rule

The FAA may consider separate
rulemaking to address the identified
unsafe condition on other transport
category airplanes equipped with the
affected ILS receiver. The FAA notes
that its general policy is that, when an
unsafe condition results from the
installation of an appliance or other
item that is installed in a limited
number of airplane models, an AD is
issued so that it is applicable to those
airplanes, rather than the item. The
reason for this is simple: making the AD
applicable to the airplane models on
which the item is installed ensures that
operators of those airplanes will be
notified directly of the unsafe condition
and the action required to correct it.
While it is assumed that an operator
will know the models of airplanes that
it operates, there is a potential that the
operator will not know or be aware of
specific items that are installed on its
airplanes. Therefore, calling out the
airplane model as the subject of the AD
prevents ‘“‘unknowing non-compliance”
on the part of the operator.

Interim Action

This is considered to be interim
action. The FAA is considering further
rulemaking action to supersede this AD
to require replacement of all existing
RIA-35B ILS receivers with modified
parts. However, the planned compliance
time for such replacement is sufficiently
long so that notice and opportunity for
prior public comment will be
practicable.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All

communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 98—-NM-155—-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-14-10 Boeing: Amendment 39-10643.
Docket 98—-NM—-155-AD.

Applicability: Model 747-400, 757, 767,
and 777 series airplanes; equipped with
AlliedSignal RIA-35B Instrument Landing
System (ILS) receivers, part number (P/N)
066-50006—0101; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct faulty ILS receivers,
and to ensure that the flightcrew is advised
of the potential hazard of performing ILS
approaches using a localizer deviation from
a faulty ILS receiver and also advised of the
procedures necessary to address that hazard,
accomplish the following:

(a) Within 10 days after the effective date
of this AD, revise the Limitations Section of
the FAA-approved Airplane Flight Manual
(AFM) to include the following statement.
This may be accomplished by inserting a
copy of this AD into the AFM.

Any Instrument Landing System (ILS) or
Localizer approach with only one operative
AlliedSignal ILS receiver, P/N 066-50006—
0101, installed is prohibited.

Note 2: On Model 747-400 and 777 series
airplanes, the existence of only one operative
ILS receiver is indicated by the Engine
Indication and Crew Alerting System

advisory message, ‘““‘SNGL SOURCE ILS.” On
Model 757 and 767 series airplanes, failure
of an ILS receiver is indicated by an ILS flag
on the display of the Electronic Flight
Instrument System when approach mode is
selected.

(b) Within 30 days after the effective date
of this AD, accomplish the requirements of
either paragraph (b)(1) or (b)(2) of this AD.

(1) Perform a visual inspection of the 64
flight legs of the internal fault memory of all
AlliedSignal RIA-35B ILS receivers, P/N
066-50006—-0101, for fault codes “NI’* (glide
slope antialias fault) or “Nm” (localizer
antialias fault). Repeat the inspection
thereafter at intervals not to exceed 64 flight
cycles. If any fault code “NI"” or “Nm”" is
found, prior to further flight, replace the
existing ILS receiver with a new or
serviceable ILS receiver having the same P/
N; or with an ILS receiver that has been
modified to P/N 066-50006-1101 in
accordance with AlliedSignal Electronic and
Avionics Systems Service Bulletin M—4426
(RIA-35B-34-6), Revision 3, dated May
1998. Installation of an ILS receiver that has
been modified (and the P/N converted) in
accordance with the service bulletin
constitutes terminating action for the
inspection requirement of paragraph (b)(1) of
this AD for that part.

(2) Accomplish the actions required by
paragraphs (b)(2)(i) and (b)(2)(ii) of this AD.
(i) Revise the Limitations Section of the
FAA-approved AFM to include the following
statement. This may be accomplished by
inserting a copy of this AD into the AFM.

Category Il and Ill operations are
prohibited with AlliedSignal ILS receiver P/
N 066-50006-0101 installed.

(ii) Install a placard on the forward
instrument panel of the cockpit in clear view
of the pilots, which states:

‘““Category Il and Il operations are
prohibited.”

(c) Replacement of all existing RIA-35B
ILS receivers, P/N 066-50006—-0101, with
RIA-35B ILS receivers that have been
modified in accordance with AlliedSignal
Electronic and Avionics Systems Service
Bulletin M—4426 (RIA-35B-34-6), Revision
3, dated May 1998; and that have had their
P/N’s converted to 066-50006-1101;
constitutes terminating action for the
requirements of this AD. After the
replacement has been accomplished, the
AFM limitations required by paragraphs (a)
and (b)(2)(i) of this AD may be removed from
the AFM, and the placard required by
(b)(2)(ii) may be removed from the cockpit.

Note 3: Modification of all AlliedSignal
RIA-35B ILS receivers, P/N 066-50006—-0101,
prior to the effective date of this AD in
accordance with AlliedSignal Electronic and
Avionics Systems Service Bulletin M—4426
(RIA-35B-34-6), dated December 1997;
Revision 1, dated January 1998; or Revision
2, dated April 1998; is considered acceptable
for compliance with the applicable action
specified in this amendment.

(d) As of the effective date of this AD, no
person shall install on any airplane an RIA—
35B ILS receiver, P/N 066-50006—-0101, that
has been found to be discrepant (that is, on
which fault codes “NI’” or “Nm” were found
during an inspection of the internal fault

memory) unless the discrepancy has been
corrected by modifying the ILS receiver in
accordance with AlliedSignal Electronic and
Avionics Systems Service Bulletin M—4426
(RIA-35B-34-6), Revision 3, dated May
1998.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(f) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(9) The modification, if accomplished,
shall be done in accordance with
AlliedSignal Electronic and Avionics
Systems Service Bulletin M—4426 (RIA-35B—
34-6), Revision 3, dated May 1998. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
AlliedSignal Aerospace, Technical
Publications, Dept. 65-70, P.O. Box 52170,
Phoenix, Arizona 85072-2170. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(h) This amendment becomes effective on
July 22, 1998.

Issued in Renton, Washington, on June 29,
1998.

Vi L. Lipski,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 98-17914 Filed 7-6-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 97-NM-139-AD; Amendment
39-10648; AD 98-14-15]

RIN 2120-AA64

Airworthiness Directives; Fokker
Model F27 Mark 100, 200, 300, 400, 500,
600, and 700 Series Airplanes, and
Model F27 Mark 050 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.
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SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Fokker Model F27
Mark 100, 200, 300, 400, 500, 600, and
700 series airplanes, and Model F27
Mark 050 series airplanes, that requires
revising the Airplane Flight Manual to
modify the limitation that prohibits
positioning the power levers below the
flight idle stop during flight, and to
provide a statement of the consequences
of positioning the power levers below
the flight idle stop during flight. This
amendment is prompted by incidents
and accidents involving airplanes
equipped with turboprop engines in
which the ground propeller beta range
was used improperly during flight. The
actions specified by this AD are
intended to prevent loss of airplane
controllability caused by the power
levers being positioned below the flight
idle stop while the airplane is in flight.
EFFECTIVE DATE: Effective August 11,
1998.
ADDRESSES: Information pertaining to
this rulemaking action may be examined
at the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington.
FOR FURTHER INFORMATION CONTACT:
Mark Quam, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton,
Washington 98055-4056; telephone
(425) 227-2145; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Fokker Model
F27 Mark 100, 200, 300, 400, 500, 600,
and 700 series airplanes, and Model F27
Mark 050 series airplanes, was
published in the Federal Register on
March 20, 1998 (63 FR 13569). That
action proposed to require revising the
FAA-approved Airplane Flight Manual
to modify the limitation that prohibits
positioning the power levers below the
flight idle stop during flight, and to
provide a statement of the consequences
of positioning the power levers below
the flight idle stop during flight.
Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

Request to Install Automatic Flight Idle
Stop Mechanical System

The commenter supports the
proposed rule, but remarks that, as an
added measure of safety, the FAA
should consider the addition of a

mechanical means to preclude such
selection. The mechanical means
referenced by the commenter would be
in the form of an automatic flight idle
stop. The FAA acknowledges the
commenter’s concern, and may consider
additional rulemaking to address that
concern in the future on certain
airplanes. However, until such final
action is identified, the FAA considers
it appropriate to proceed with issuance
of this final rule. No change to the final
rule is required.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Interim Action

This is considered interim action
until final action is identified, at which
time the FAA may consider further
rulemaking.

Cost Impact

The FAA estimates that 49 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 1
work hour per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the AD on U.S. operators is estimated
to be $2,940, or $60 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory

Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-14-15 Fokker Services B.V.:
Amendment 39-10648. Docket 97-NM-139—
AD.

Applicability: All Model F27 Mark 100,
200, 300, 400, 500, 600, and 700 series
airplanes, and Model F27 Mark 050 series
airplanes; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of airplane controllability
caused by the power levers being positioned
below the flight idle stop while the airplane
is in flight, accomplish the following:

(a) Within 30 days after the effective date
of this AD, revise the Limitations Section of
the FAA-approved Airplane Flight Manual
(AFM) to include the following statements as
specified in paragraph (a)(1) or (a)(2) of this
AD, as applicable. This action may be
accomplished by inserting a copy of this AD
into the AFM.

(1) For Model F27 Mark 100, 200, 300, 400,
500, 600, and 700 series airplanes, insert the
following:

“Warning: Ground fine pitch must not be
selected in flight. This may lead to loss of
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control from which recovery may not be
possible.”

(2) For Model F27 Mark 050 series
airplanes, insert the following:

“Warning: Do not attempt to select ground
idle in flight. In case of failure of the flight
idle stop, this would lead to loss of control
from which recovery may not be possible.”

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) This amendment becomes effective on
August 11, 1998.

Issued in Renton, Washington, on June 30,
1998.
Vi L. Lipski,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 98-17948 Filed 7-6-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-72—AD; Amendment
39-10647; AD 98-14-14]

RIN 2120-AA64

Airworthiness Directives;
Turbopropeller-Powered McDonnell
Douglas Model DC-3 and DC-3C
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain McDonnell
Douglas Model DC-3 and DC-3C series
airplanes, that requires revising the
Airplane Flight Manual (AFM) to
modify the limitation that prohibits
positioning the power levers below the
flight idle stop during flight, and to
provide a statement of the consequences
of positioning the power levers below
the flight idle stop during flight. This

amendment is prompted by incidents
and accidents involving airplanes
equipped with turboprop engines in
which the ground propeller beta range
was used improperly during flight. The
actions specified by this AD are
intended to prevent loss of airplane
controllability, or engine overspeed and
consequent loss of engine power caused
by the power levers being positioned
below the flight idle stop while the
airplane is in flight.

EFFECTIVE DATE: August 11, 1998.

ADDRESSES: Information pertaining to
this amendment may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California.

FOR FURTHER INFORMATION CONTACT:
Frank Hoerman, Aerospace Engineer,
Flight Test Branch, ANM-160L, FAA,
Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712; telephone
(562) 527-5371; fax (562) 625-5210.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain McDonnell
Douglas Model DC-3 and DC-3C series
airplanes was published in the Federal
Register on January 8, 1998 (63 FR
1072). That action proposed to require
revising the Limitations Section of the
Airplane Flight Manual (AFM) to
prohibit the positioning of the power
levers below the flight idle stop while
the airplane is in flight, and to add a
statement of the consequences of
positioning the power levers below the
flight idle stop while the airplane is in
flight.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Interim Action

This is considered interim action
until final action is identified, at which
time the FAA may consider further
rulemaking.

Cost Impact

There are approximately 21
turbopropeller-powered McDonnell
Douglas Model DC-3 and DC-3C series
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
5 airplanes of U.S. registry will be
affected by this AD, that it will take
approximately 1 work hour per airplane
to accomplish the required actions, and
that the average labor rate is $60 per
work hour. Based on these figures, the
cost impact of the AD on U.S. operators
is estimated to be $300, or $60 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-14-14 McDonnell Douglas: Amendment
39-10647. Docket 97-NM-72—AD.

Applicability: All turbopropeller-powered
McDonnell Douglas Model DC-3 and DC-3C
series airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of airplane controllability,
or engine overspeed and consequent loss of
engine power caused by the power levers
being positioned below the flight idle stop
while the airplane is in flight, accomplish the
following:

(a) For turbopropeller-powered McDonnell
Douglas Model DC-3 and DC-3C series
airplanes on which Rolls-Royce Dart 510
engines are installed: Within 30 days after
the effective date of this AD, revise the
Limitations Section of the FAA-approved
Airplane Flight Manual (AFM) to include the
following statements. This action may be
accomplished by inserting a copy of this AD
into the AFM.

“Positioning of power levers below the
flight idle stop (i.e., including ground fine
pitch) while the airplane is in flight is
prohibited. Such positioning may lead to loss
of airplane control or may result in an
overspeed condition with consequent loss of
engine power.”

(b) For turbopropeller-powered McDonnell
Douglas Model DC-3 and DC-3C series
airplanes other than those identified in
paragraph (a) of this AD: Within 30 days after
the effective date of this AD, revise the
Limitations Section of the FAA-approved
Airplane Flight Manual (AFM) to include the
following statements. This action may be
accomplished by inserting a copy of this AD
into the AFM.

“Positioning of power levers below the
flight idle stop while the airplane is in flight
is prohibited. Such positioning may lead to
loss of airplane control or may result in an
overspeed condition with consequent loss of
engine power.”

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.
Operators shall submit their requests through
an appropriate FAA Principal Operations
Inspector, who may add comments and then
send it to the Manager, Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) This amendment becomes effective on
August 11, 1998.

Issued in Renton, Washington, on June 30,
1998.

Vi L. Lipski,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 98-17955 Filed 7-6-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—-AWP-14]

Revision of Class D Airspace, San
Diego, North Island NAS, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Direct final rule; request for
comments.

SUMMARY: This action will amend the
Class D airspace area operating times at
San Diego, North Island Naval Air
Station, (NZY) Halsey Field, CA. In
April of 1998 the U.S. Navy reduced the
hours of operation of the Air Traffic
Control Tower (ATCT) at NZY. The
reduction of the ATCT hours of
operation has made this action
necessary. The intended effect of this
action is to modify the hours of the NZY
Class D airspace area in the legal
description of the controlled airspace.
This action does not involve a change in
the dimensions or operating
requirements of that airspace containing
Instrument Flight Rules (IFR) operations
at NZY.

DATES: EFFECTIVE DATE: 0901 UTC
October 8, 1998. Comment date:
Comments for inclusion in the Rules
Docket must be received on or before
August 6, 1998.

ADDRESSES: Send comments on the
direct final rule in triplicate to: Federal

Aviation Administration, Attn:
Manager, Airspace Branch, AWP-520,
Docket No. 98-AWP-14, Air Traffic
Division, P.O. Box 92007, Worldway
Postal Center, Los Angeles, California
90009.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Western-Pacific Region,
Federal Aviation Administration, Room
6007, 15000 Aviation Boulevard,
Lawndale, California 90261.

An informal docket may also be
examined during normal business hours
at the Office of the Manager, Airspace
Branch, Air Traffic Division at the above
address.

FOR FURTHER INFORMATION CONTACT:
Debra Trindle, Airspace Specialist,
Airspace Branch, AWP-520, Air Traffic
Division, Western-Pacific Region,
Federal Aviation Administration, 15000
Aviation Boulevard, Lawndale,
California 90261, telephone (310) 725—
6613.

SUPPLEMENTARY INFORMATION: This
action will change the airspace legal
description to reflect the new operating
hours of the Class D airspace area of
NZY. The 1998 reduction of the ATCT
hours of operation has made this action
necessary. The intended effect of this
action is to modify the hours of the NZY
Class D airspace area in the legal
description of the controlled airspace.
Class D airspace areas are published in
Paragraph 5000 of FAA Order 7400.9E
dated September 10, 1997, and effective
September 16, 1997, which is
incorporated by reference in 14 CFR
71.1. The Class D airspace designation
listed in this document would be
published subsequently in this Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and therefore is
issuing it as a direct final rule. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.
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Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
are they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.
Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 98—-AWP-16."” The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reason discussed in
the preamble, this regulation only
involves an established body of
technical regulations for which frequent
and routine amendments are necessary
to keep them operationally current.
Therefore, this regulation—(1) is not a

“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air)

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS; ROUTES;
AND REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 5000 Class D Airspace

* * * * *

AWP CA D San Diego, North Island NAS, CA
[Revised]

San Diego, North Island NAS (Halsey Field),
CA

(lat. 32°41'57" N, long. 117°12'55" W)

That airspace extending upward from the
surface to but not including 2,800 feet MSL
within a 4.3-mile radius of North Island NAS
(Halsey Field), excluding the airspace within
the San Diego, CA, Class B airspace area.
This Class D airspace area is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *

Issued in Los Angeles, California, on June
23, 1998.

John G. Clancy,

Manager, Air Traffic Division, Western-Pacific
Region.

[FR Doc. 98-17858 Filed 7—-6-98; 8:45 am]
BILLING CODE 4910-13-M

FEDERAL TRADE COMMISSION
16 CFR Part 304

Regulatory Review and Regulatory
Flexibility Act Review of Rules and
Regulations Issued Under the Hobby
Protection Act

AGENCY: Federal Trade Commission.
ACTION: Confirmation of rule.

SUMMARY: The Federal Trade
Commission (FTC or Commission) has
completed its regulatory review and
Regulatory Flexibility Act (RFA) review
of the Rules and Regulations Issued
Under the Hobby Protection Act. The
Rule regulates the marking of imitation
political and numismatic items.
Pursuant to its regulatory review, the
Commission concludes that the Rule
continues to be valuable both to
consumers and firms. The Commission
also certifies, pursuant to the RFA, that
the Rule has not had a significant
economic impact upon a substantial
number of small or other entities or
otherwise merits revision.

DATES: This action is effective as of July
7, 1998.

FOR FURTHER INFORMATION CONTACT:
Robert E. Easton, Special Assistant,
Division of Enforcement, Bureau of
Consumer Protection, FTC, Washington,
DC 20580, (202) 326-3029.
SUPPLEMENTARY INFORMATION:

l. Introduction

The Commission has determined, as
part of its oversight responsibilities, to
review its rules and guides periodically
to seek information about their costs
and benefits and their regulatory and
economic impact. The information
obtained assists the Commission in
identifying rules and guides that
warrant modification or rescission.
Where appropriate, the Commission
will, as it did in this review, combine
such periodic general reviews with
reviews seeking information about the
economic impact of the rule on small
business firms as required by the
Regulatory Flexibility Act.

I1. Background

On November 29, 1973, Congress
passed the Hobby Protection Act (Act).t
The Act requires manufacturers and
importers of “imitation political
items” 2 to mark “plainly and
permanently” such items with the

115 U.S.C. 2101-2106.

2 An imitation political item is “an item which
purports to be, but in fact is not, an original
political item, or which is a reproduction, copy, or
counterfeit of an original political item.” 15 U.S.C.
2106(2).
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“calendar year” such items were
manufactured. The Act also requires
manufacturers and importers of
“imitation numismatic items’ 3 to mark
“plainly and permanently” such items
with the word “copy.” 4 The Act further
provides that the Commission is to
promulgate regulations for determining
the “manner and form’ imitation
political items and imitation
numismatic items are to be permanently
marked with the calendar year of
manufacture or the word *‘copy.” 5

In response to that requirement, in
1975 the Commission issued Rules and
Regulations under the Hobby Protection
Act (Rule).6 The Rule tracks the
definitions of terms used in the Act and
implements the Act’s “plain and
permanent’” marking requirements by
establishing the sizes and dimensions of
the letters and numerals to be used, the
location of the marking on the item, and
how to mark incusable (i.e., those that
can be impressed with a stamp) and
nonincusable items. The Commission
amended the Rule in 1988 to provide
additional guidance on the minimum
size of letters for the word “copy’ as a
proportion of the diameter of coin
reproductions.”

As discussed below, the comments
received in this review appear to reflect
a high level of compliance as to the two
products covered by the Act and Rule
(i.e., imitation political and numismatic
items). Many comments also proposed
that the Commission expand coverage of
the Act and Rule to address problems
involving the selling (passing off) as
originals of reproductions of antiques
and collectibles not covered by the Act
and Rule. The Commission does not
propose amending the Rule as requested
because it does not have authority under
the Act to expand coverage of the Act
or Rule. In addition, existing laws and
informational material currently
available address many of the concerns
raised by these comments.

3 An imitation numismatic item is “an item
which purports to be, but in fact is not, an original
numismatic item or which is a reproduction, copy,
or counterfeit of an original numismatic item.” 15
U.S.C. 2106(4).

415 U.S.C. 2101(b).

515 U.S.C. 2101(c).

616 CFR Part 304.

753 FR 38942 (1988). Prior to the amendment, if
a coin were too small to comply with the minimum
letter size requirements, the manufacturer or
importer had to individually request from the
Commission a variance from those requirements.
Because imitation miniature coins were becoming
more common, the Commission determined that it
was in the public interest to allow the placing of
the word ‘““copy” on miniature imitation coins in
sizes that could be reduced proportionately with
the size of the item.

111. Regulatory Review and Regulatory
Flexibility Questions and Comments

The Commission received a total of
1,145 comments in response to its
March 25, 1997 Federal Register request
for comments.8 Of that number, nearly
1,000 comments were form letters that
advocated expanding coverage of the
Act and Rules to all antiques and
collectibles.® Of the other comments,
four were from national associations,10
four from hobby newspapers,11 one
from a private mint,12 one from the
United States Mint,13 and the remaining
were from individual collectors,14
dealers,15 and local associations.16

The Commission discusses the
comments in two section: In section A,
the Commission analyzes the comments
relating to the products covered by the
Act and Rule (“‘covered products™); and,
in section B, the Commission discusses
the comments relating to alleged
problems with products outside the
coverage of the Act and Rule.

A. Comments Relating to Covered
Products

1. Support for the Rule

As noted previously, the Act and
Rule’s scope are limited to imitation
political and numismatic items. The
comments uniformly stated that there is
a continuing need for the Rule and that
is has been successful in protecting
consumers from the passing off of
reproductions of the covered items.17

862 FR 14049 (1997). The comments have been
filed on the Commission’s public record as
Document Nos. B21938200001, B21938200002, etc.
The comments are cited in this notice by the name
of the commenter, a shortened version of the
comment number, and the relevant page(s) of the
comment, e.g., Daugherty, 493, 1. All Rule review
comments are on the public record and are
available for public inspection in the Public
Reference Room, Room 130, Federal Trade
Commission, 6th and Pennsylvania Ave., NW,
Washington, DC, from 8:30 a.m. to 5:00 p.m.,
Monday through Friday, except federal holidays.

9 Seven hundred twenty-one comments were form
letters cut out or photo-copied from an Antique
Week newspaper or based thereon (e.g., Lubitz, 61,
1), 223 were form letters from collectors and dealers
of Nippon porcelain (e.g., Dersheimer, 59, 1), and
34 comments used or were based upon an Antiques
Journal form letter (e.g., Mercier, 4, 1).

10 American Numismatic Association (ANA), 94;
American Political Items Collectors (APIC), 515;
Antique & Collectibles Dealers Association, Inc.,
495; and Appraisers Association of America, Inc.,
494 and 526.

11 Antique & Collectors Reproduction News, 497;
Antique Week, 499 and 540; Antiques Journal, 4;
and Coin World, 514.

12 Gallery Mint Museum (Gallery Mint), 398.

13U.S. Mint, 511.

14 See, e.g., Barrie, 19.

15 See, e.g., Dilinger, 103.

16 See, e.g., Wayne County (PA) Antique Dealers
Assoc., 517.

17 See, e.9., APIC, 7, 1; Mint, 511, 1; Prestwood,
512, 1; and Peeling, 254, 1. For example, APIC

Indeed, two comments indicated that
the Rule’s protective value may have
increased over the years as
technological changes that have made it
easier to make high quality
reproductions of political and
numismatic items have also made it
easier to deceive consumers.18

The few comments addressing the
issue of what costs the Rule imposes on
purchasers indicated that the costs are
slight and outweighed by the benefits.
For example, one commenter wrote that,
“[a]ssuming that the costs of affixing the
word ‘copy’ or the date is reflected in
the selling price, it would appear that
the increase per item would be an
insignificant amount that any purchaser
would be willing to pay by reason of the
protection afforded by the rule.”” 19
Another commenter stated that the
process of stamping the word ““‘copy” on
coins “‘has no significant bearing on the
price of any individual piece.”” 20 One
commenter noted that the Rule saves
purchasers money because it lessens
that chance of purchasing a fake.21

In addition, the comments indicated
that the Rule does not impose
significant burdens or costs on firms
subject to its requirements. The
comments addressing this issue
uniformly stated that the Rule has not
imposed significant costs on subject
firms 22 and in fact has benefitted
them. 23 No comment suggested any
changes in the Rule to reduce costs. 24

stated that, ““We still have some reproductions
today, but the problem is not serious, thanks to the
Hobby Protection Act, and enforcement of the Act.
Further, most campaign items reproduced since the
early 1970’s are in compliance with the Act, marked
in accordance with the regulations.” APIC, 7, 1. The
United States Mint similarly favored continued
coverage of imitation numismatic items because,
“[t]he numismatic area is prone to opportunism,
and sanctions for objectionable behavior are hard to
impose. The Hobby Protection Act works as a
preventive to counter attempts to pass off
reproductions as genuine coins.” Mint, 511, 1.
Other comments similarly agree that the current Act
protects the political memorabilia and numismatic
collecting areas and should be continued. See, e.g.,
Lubitz, 61, 1.

18 APIC pointed out that the advent of color
copying machines, color computer technology, and
digital image creation and enhancement has
increased the capability of individuals to “‘create,
maintain, use, transfer, and reproduce high quality
images.” APIC, 515, 7. ANA stated that, ‘‘[a]ny
change in relevant technology would only increase
the ability to manufacture more deceiving replicas.”
ANA, 94, 3.

19ANA, 94, 2.

20 Gallery Mint, 398, 2.

21 APIC, 515, 3.

22 See e.g., APIC: “The costs imposed, if any, have
been de minimis. The cost of adding a few more
letters to a printing job * * * when the job is going
to be undertaken regardless is negligible.” APIC,
515 6. See also ANA, 94, 2; Coin World, 514, 3; and
Gallery Mint, 398, 3.

23 APIC, 515 6; and ANA, 94, 2.

24 A few comments noted that the Rule
technically overlaps with certain federal
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Commenters that addressed the issue
of whether the Rule imposes significant
costs on small businesses indicated that
the Rule imposes only de minimis costs
on small firms 25 and several
commenters stated there is no difference
in the cost of compliance for small or
large firms, 26 and that these costs are no
different than a small business would
incur under standard and prudent
business practices. 27 For this reason, no
commenters believed changes to the
Rule were needed to reduce small
business costs. 28

Some comments indicated that the
Rule is valuable to manufacturers and
firms. One commenter stated that, “The
rules * * * have benefitted firms which
intend to be good players. The rules
have provided a standard means of
denoting lawful status as a ‘copy’ which
in turn has been recognized and
accepted in the hobby and consumer
marketplace.”’29 Similarly, another
commenter noted the addition of the
word “copy” or the date of manufacture
may avoid litigation costs resulting from
the intentional or unintentional sale of
unmarked items as originals.30

2. Proposed amendments regarding
covered products

a. Double-sided marking of ‘“‘copy” on
numismatic items.

One comment suggested amending
the Rule to require that the word ““copy”
be marked on both sides of imitation
numismatic items.3* The Rule currently
requires that the word “‘copy” be
marked on either side of the coin (i.e.,
either the obverse or the reverse side of
the item).32 The comment argued that
marking “copy’’ on only one side does
not let potential buyers know that a
replica on exhibit with only one side
displayed or in an advertisement is an

counterfeiting laws (Gallery Mint, 398, 3; and Ganz,
1, 1) and a consumer protection law in California
(APIC, 515, 6). These comments, however, did not
state that the Rule conflicted with these laws or that
overlaps caused additional costs or burdens to
small entities or other companies, or in any other
way adversely affected businesses or consumers.
The Commission, therefore, concludes that these
minor overlaps do not warrant modification of the
Rule.

25The Gallery Mint commented that while
compliance with the Rule involves more time in
production or die set-up, this is “just the nature of
the business’ and the requirements are ““very easy
to adhere to.”” Gallery Mint, 398, 4. See also APIC,
515, 7; and Coin World, 514, 3.

26 See, e.g., ANA: “The cost of affixing the word
‘copy’ or the date would be the same for large and
small firms.” ANA, 94, 3.

27 Coin World, 514, 3, and APIC, 515, 8.

28 See. e.g., APIC. 515, 8; ANA, 94, 3; and Coin
World, 514, 3.

29 See. e.g., APIC, 515, 6.

30 ANA, 94, 2.

31Coin World, 514, 3.

3216 CFR 304.6(b)(2).

imitation because ‘““copy’ may be on the
side not displayed.

The Commission has concluded that a
requirement that ‘““‘copy”” be marked on
both sides of an imitation coin is not
warranted. The comments indicate that
the current requirement for marking
coins on only one side is highly
successful. Regarding exhibited coins,
the potential buyer would normally
have the opportunity to fully view and
physically handle the item, thus
affording the opportunity to see the
“‘copy” marking prior to purchase.

Regarding the concern that the word
‘“‘copy’’ may not be displayed in
advertising,33 the Commission believes
that coin depictions in advertising are
likely to be small, making any “copy”
marking proportionately even smaller.
Double-sided marking of a coin is
therefore unlikely to result in a
prominent disclosure of the word
*‘copy,” and thus would not remedy the
alleged problem raised in the comment.

The Commission also believes that
double-sided marking would not be
without costs. Although the costs of
marking “‘copy” on an additional side of
the item might be slight, there would
still be some cost to manufacturers. In
addition, double-sided marking might
detract from the esthetic appeal of the
replica and could have adverse effects
on the market for imitation numismatic
items.

b. Require that all political items be
marked with year of manufacture.

The Rule currently requires that
imitation political items be marked with
the date of manufacture. One comment
recommended broadening the Rule to
require that all political items, both
original and imitation, be permanently
and prominently marked with the year
that the manufacturing process was
completed.34 According to the
comment, requiring that the date of
manufacture appear on all political
items would prevent the consumer
confusion and deception that occurs
with certain types of political buttons.
According to this comment,
manufacturers routinely print excess
“button papers’ so that if they receive
additional orders during the campaign
they will not need to print additional
papers. These excess papers may not be
manufactured into finished political
buttons, however, until years later. For
example, the comment described a

33The Act and Rule do not have requirements
that address the advertising of covered products.
The requirements address only the marking of the
imitation numismatic or political item. Of course,
misrepresenting a copy as an original in advertising
would constitute a “‘deceptive” practice in violation
of §5 of the FTC Act. 15 U.S.C. 45.

34 APIC, 515, 4.

situation in which paper sheets of
images created and printed in 1920 for
the 1920 Cox-Roosevelt campaign were
not put on buttons until 1997.

The Commission does not propose to
expand the Rule to require the marking
of original political items. First, the
Commission does not have the authority
to require such marking under the Act,
which requires the marking of only
imitation items. Second, the problem
raised by the comment is already
covered by the Act and Rule. The Act
and Rule define “Original political
item” as including *‘any political button
* * * produced for use in any political
cause.” 35 Until button paper is
incorporated into a political button, a
political button cannot have been
“produced” for use in any political
cause. A subsequently produced
political button therefore would not be
an ‘“‘original political item” as defined
in the Act and Rule. The type of button
described by the comment would thus
be an imitation political item that,
under the current Rule, must be marked
with the year of manufacture.

c. Replace minimum size
requirements for required markings with
a performanced-based standard.

The Rule currently mandates the font
style and minimum size for the
markings required by the Rule 36 put
allows the minimum marking size for
imitation numismatic items to be
proportional to the size of the item.37
The FRN asked whether the
Commission should amend the Rule to
replace the mandated minimum sizes
with a performance-based standard, for
example, with a clear and prominent
disclosure requirement.38

Five commenters involved in the
numismatic field addressed this issue.
Three of those five favored keeping the
existing size standards because they
believe that the precise requirements of
the current standard provide clear
guidance as to what is lawful.
According to these comments, a
performance standard would introduce
uncertainty that could cause delay,
additional costs, or lead to litigation.3°
Two comments appeared to favor a
performance-based standard, although
both comments also noted the benefits
of mandated size requirements.

3515 U.S.C. 2106; and 16 CFR 304.1.

36 See 16 CFR 304.5(3) and (4) (imitation political
items) and 304.6(3) and (4) (imitation numismatic
items).

37 For example, the minimum total horizontal
dimension of the word “‘copy” should be six
millimeters or “‘not less than one-half of the
diameter of the reproduction.” 16 CFR 304.6(3).

3862 FR 14049.

39 ANA, 94, 3; Coin World, 514, 3; and, Ganz, 1,
1.
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Although one comment noted that in
general mandated disclaimers are often
so small as to render them worthless,4°
this comment also stated that the
current Rule, with its mandated size
standard, has materially lessened the
amount of counterfeit political items in
the marketplace.4! This comment
voiced support for modification of the
current standard to a performance-based
standard coupled with a “though not
smaller than” requirement, with the
caveat that “‘the result must be at least
as effective as the status quo.” 42
Another comment supported adoption
of a performance-based standard,
specifically a clear and prominent
standard, while at the same time
expressing concern that “there is too
much room for individual translation”
without specific size requirements.43

The Commission has determined to
keep the present minimum size
standard. As noted previously, the
comments indicated generally that the
current standard is working well and
does not impose significant costs on
small entities or others. Second, several
comments indicated that the certainty
provided by the current standard allows
them to plan and anticipate costs, and
that a performance-based standard
would eliminate these benefits and
could cause confusion. Finally, the
current standard already addresses a
concern of those suggesting that the
Commission consider a performance-
based standard by allowing a minimum
size for the word “‘copy’’ that is
proportional to the size of the imitation
numismatic item.

B. Comments Relating to Expanding
Coverage of the Act and Rule to
Antiques and Collectibles in General

As previously noted, the scope of the
Act and Rule is limited to imitation
political and numismatic items. This
section discusses the numerous
comments that related to products not
presently covered by the Act and Rule.44
In essence, these comments state that
reproductions of many types of antiques
and collectibles are being passed off as
originals, causing economic harm to
collectors and dealers. Because of
improvements in technology, the
comments alleged, even knowledgeable

40 APIC, 515, 10.

a1|d. at 2.

42|d. at 10.

43Gallery Mint, 398, 5.

44 As described above, the Commission received
over 1,000 letters advocating that the Act or Rule
be expanded to cover all antiques and collectibles.
E.g., Sprowls, 276, 1; Bucher, 244, 1; Anderson, 58,
2; and Whitehouse, 20, 1. Many comments also
described specific examples of individual instances
involving the passing off of a reproduction as an
original.

persons have difficulty differentiating
the reproductions from the originals.
The comments suggested two
amendments to the Rules to address
these problems. First, some comments
proposed that the coverage of the Act
and Rule be expanded to all
reproductions of antiques and
collectibles. Second, many comments
also recommended that the Commission
require permanent country-of-origin
labeling for all reproductions of
antiques and collectibles.

After carefully considering these
proposals, the Commission has
determined not to amend the Rule as
suggested. First, as discussed above, the
Hobby Protection Act applies only to
imitation political and numismatic
items. The Act does not provide the
commission with authority to expand
the Rule beyond the Congressionally
mandated scope of the Act to cover all
reproductions. The Commission also
notes that existing laws and other
resources address many of the problems
discussed in the comments. In
particular, country-of-origin marking for
imports is under the jurisdiction of the
U.S. Customs Service. Because many
comments indicated that foreign-made
reproductions pose the greatest
problems, the Commission has brought
the issues raised in this proceeding to
the attention of the Customs Service,
which has authority to take action
where goods fail to bear a required
country-of-origin marking.

1. The Scope and Source of the Passing-
Off Problem

The comments suggested that there
are many categories of collectibles
subject to being passed off,45> and that
the volume of reproductions being
offered for sale as originals may be
large.4¢ The comments provided several
explanations for the passing-off
problems. First, the comments
uniformly stated that the quality of

45 As one comment stated, ‘“Fake and Repros exist
in almost every sector of the collecting hobby.”
Donaldson, 11,1. The comments cite the passing off
of the following products, among others: Nippon
porcelain (Puckett, 45 1 and 223 form letter
comments); Cambridge glassware (Upton, 505, 1);
Griswold cast iron cookware (Smith, 498, 1); Coca
Cola memorabilia and postcards (Wildman, 40, 1;
Rutledge, 43, 1); antique quilts, transferware,
majolica, and ironstone (Nickel, 18, 1); Tiffany
lamps (Curry, 575, 1); calendars, calendar plates,
almanacs and calendar art (Moses, 74, 1); Parrish
and Nutting prints, powder horns and scrimshaw,
Shaker items, Sterling Victorian match safes and
lockets, Brilliant period cut glass patterns, Galle art
glass, and perfume and scent bottles (Donaldson,
11, 1); and confederate veteran reunion badges and
medals (Finlayson, 240, 1).

46 See, e.g., Berndt, 52, 1; and LaBatt, 366, 1.
These comments state that the commenter has
visited many venues that allegedly sell
reproductions as originals.

reproductions has greatly improved to
the point that reproductions can be
virtually indistinguishable from the
originals.4” Several comments noted
that even experts may not be able to
distinguish originals from
reproductions.48

The comments appeared to agree that
the quality of reproductions has
improved, but were not in agreement
regarding how these reproductions
come to be passed off as originals.
According to one commenter, the
problem is not with reproductions being
made for decorative purposes and sold
in retail stores, where it is likely that
purchasers are aware that they are
buying reproductions. The problem
begins when a reproduction
subsequently enters the secondary
market and may be passed off as an
original.4® Other commenters, however,
argued that reproductions are
intentionally sold as originals.5°

The comments indicated that
reproductions are made both overseas
and domestically.51 Although the
comments do not present quantitative
data that establishes the number of
foreign-made reproductions being sold
as originals in the United States, the
majority of the commenters indicated
that they believe the problems lie
chiefly in overseas production.52

47 See, e.g., Chervenka, 497, 2; “Now, antique
reproduction importers are manufacturing goods
that are virtually identical copies of old originals
including factory names, artist signatures and
trademarks. Many of these new pieces * * * are
cast in molds taken directly from old originals. This
means new pieces do not just loosely resemble the
original, they are an exact clone of the original.”

48Thoe, 540, 2; and Skeim, 225, 1.

49Billings, 22, 1.

50 See, e.9., Tucker, 495, 1, who states that
reproductions are made overseas, shipped to the
United States with country-of-origin labels attached
which then are removed somewhere in the
distribution system and sold as originals. According
to the commenter ““[t]his is fraud and * * * [t]he
manufacturers of these items are well aware of what
happens.” Another commenter claims that, ““[m]ost
of these items [reproductions] are expressly made
to fool the general public as to authenticity.” Porta,
572, 1.

51 0One comment noted that both domestic and
overseas companies have mastered techniques for
making pottery, wood, metals, and glass appear to
be hundreds of years old. Thoe, 540, 1.

52 See, e.g., Tucker, 495, 1. The comments state
that a variety of countries are the sources of
reproductions. For example, one comment states
that Brazil, France, Italy, and several Far East
countries export all types of reproductions of
antiques and collectibles while the Philippines
manufactures “antique” oak furniture which is
imported into the United States and sold as
authentic antiques. Sprowls, 276, 1. Another
comment alleges that Galle glassware reproductions
are “‘being mass produced’ in Romania, China, and
Japan while Roseville pottery is being produced in
China. Chervenka, 497, 2.

Several comments also cite the domestic
production of replicas that are passed off as
originals. See, e.g., Finlayson, 240, 1.
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The comments present numerous
anecdotes regarding the harm caused by
passing off. Although these anecdotes
do not present information sufficient to
quantify or determine the amount of
economic and other harm caused, the
following is a summary of the adverse
effects noted in the comments: That the
individual buyer pays considerably
more than the product is worth;53 that
owners of original antiques or
collectibles which are heavily
reproduced lose the value of their
investment;54 that the uncertainty
regarding the genuineness of antiques
and collectibles dissuade persons from
purchasing originals or from becoming
collectors, which also adversely affects
businesses that deal in originals.55

2. Proposals To Expand Coverage of the
Rule to Non-Covered Products

Many comments propose that the
coverage of the Act be expanded to all
antiques and collectibles.56 A number of
comments suggest, as an alternative to
expanding the coverage of the Actor in
addition to such expansion, that both
foreign and domestic reproductions be
marked permanently with the country-
of-origin. The comments generally

53 See, e.g., Chervenka, 497, 2, describing
circumstances in which buyers mistook new Galle
glassware for old and paid $10,000 for a
reproduction which cost about $500 wholesale and
paid $3,500 for a different reproduction which cost
$450 wholesale. Another example mentioned was a
buyer allegedly spending “‘tens of thousands’ of
dollars for a Tiffany lamp at “‘one of the better
known auction houses that employed in-house
experts’ only to find out later that it was not
genuine and worth less. Craig, 575, 1.

54 Due to the glut of reproductions, “[m]any older
people who wish to sell their antiques and
collectible are not getting the full value” (Dillinger,
103, 1) while some collections “will never recover
their value because of the flood of * * *
reproductions.” Nickel, 18, 1.

55 The comments allege that uncertainties of
investment value caused by reproductions *‘scare
off novices who might otherwise collect these items
[original antiques and collectibles]” (Billings, 22, 1)
and make collectors not buy “for fear of
reproductions.” Skeim, 225, 1. Dealers have
commented that customers’ fear of buying
reproductions have adversely affected their
business. Vierling, 532, 1; and Craven, 508, 1.

56 The 721 comments generated from the Antique
Week form comment stated that the Act should be
expanded to all antiques and collectibles and that
the Commission recommend such expansion to
Congress. E.g., Lubitz, 61, 1. The 223 comments
using or based on the Nippon Collector’s Club form
letter as well as the 34 comments using or based
upon the Antiques Journal form letter urged the
extension of the regulatory powers of the Act to
require permanent, non-removable marking for
collectibles other than those currently covered. E.g.,
Dersheimer, 59, 1; and Mercier, 4, 1. Additionally,
numerous non-form comments suggested the
expansion of coverage of the Act to other antiques
and collectibles. E.qg., Gregory, 5, 1; Ritchie, 9, 1;
Nickel, 18, 1; SeGall, 26, 1; Castle, 295, 1; James,
381, 1; Reid, 415, 1; Fendelman, 494, 1; and Curry,
575, 1. Presumably, these comments intend that all
antiques and collectibles would be marked with the
word ““‘copy” or the date of manufacture.

suggested that foreign reproductions
with country-of-origin labels that are
non-permanent are the primary source
of the passing-off problem.57 For several
reasons, however, the Commission does
not propose to adopt the remedies
suggested by the comments.

First, the Act does not provide the
Commission with legal authority to
expand the coverage of the Act to all
antiques and collectibles. The plain
language of the Act encompasses only
numismatic and political items and
directs the Commission to promulgate
rules regarding the marking of only
these covered products. For this reason,
the Commission cannot amend the Rule
to include products not itemized in the
Act to require the marking of items not
covered by the Act.

Second, the Commission believes that
existing federal and state laws
adequately address the key issues raised
in the comments. For example, the
majority of comments cited imported
reproduction as the most significant
source of passed-off goods. Well-
established laws and regulations already
in existence address country-of-origin
markings for goods imported into the
United States. Specifically, country-of-
origin marking for imports is under the
jurisdiction of the U.S. Customs Service,
which enforces the Tariff Act.58 Under
the Tariff Act, every article of foreign
origin must be legible, indelibly, and
permanently marked in a conspicuous
place to indicate the country of origin.
The Act also allows the container of an
imported good to bear the origin
marking rather than the good itself, as
long as the good reaches the ultimate
purchaser in the container. Under the
Tariff Act, then, a permanent marking is
a marking that will remain on the article
or container until it reaches the ultimate
purchaser, although the marking may be
removed by the ultimate purchaser and
need not be of a permanence to remain
affixed once in his or her possession.
This marking may not be removed prior
to delivery to the ultimate purchaser,
however, and anyone who removes this
marking prior to such delivery could be
subject to prosecution and criminal
penalties.

Commission staff has brought the
concerns regarding foreign origin
marking raised in this proceeding to the
attention of the Customs Service
because Customs regulations have an
impact on several of the problems

57 See, e.g., Brady, 47, 1. See also Reynolds, 169,
1; Barrie, 19, 2; Cotton, 21, 1; Berndt, 52, 1; and
Carner, 213, 1.

5819 U.S.C. 1304. The Tariff Act of 1930, as
amended, and implementing regulations (19 CFR
134) are available at Customs Website:
“www.customs.ustreas.gov’’.

discussed in the comments. For
example, several comments indicated
their belief that country-of-origin labels
are deliberately removed.5® The
Customs Service urges persons with
information regarding the violative
removal of required country-of-origin
markings to write to: Office of Field
Operations, ATTN: Commercial
Enforcement Branch, U.S. Customs
Service, 1300 Pennsylvania Ave., NW,
Washington, DC 20229 or to call
Customs’ toll free Commercial Fraud
Hotline, 1-800—-1TS-FAKE.

In addition to the deliberate removal
of country-of-origin labels, many
comments suggested that the lack of
truly permanent country-of-origin labels
on reproductions results in these
reproductions being passed off as
originals in the secondary market.

The Commission declines to prohibit
the legal removal or loss of country-of-
origin labels and does not have
authority under the Act to require the
origin marking of domestic
reproductions. Other legal remedies are
available, however. For example,
passing off can be prosecuted as
criminal fraud 0 or as civil fraud in a
lawsuit by the buyer.61 Additionally, if
the passing off involves illegal
trademark infringement, it may be
actionable in a private lawsuit under the
Lanham Act.62 Further, a pattern or
practice of significant affirmative
misrepresentations or failures to
disclose material information relating to
reproductions passed off as originals
may violate Section 5 of the Federal
Trade Commission Act.63

59 See note 50 supra.

60E.g., Castle, 295, Attachment 1 (describing a
criminal law enforcement inquiry regarding
reproduction “‘acid cutback’ lamps and vases and
bronze statues being sold as antiques).

61 Section 2—721 of the Uniform Commercial
Code provides civil remedies for material
misrepresentation and fraud in sales transactions;

6215 U.S.C. 1125. See also Goshe, 528, 1
(describing collector’s club successful law suit
against manufacturer of reproductions that had
illegally obtained logo trademark).

63 Section 5 of the Federal Trade Commission Act
prohibits deceptive acts or practices in commerce.
15 U.S.C. 45. A deceptive act or practice is one that
is likely to mislead consumers acting reasonably
under the circumstances. See Cliffdale Associates,
Inc., 103 F.T.C. 110 (1984). As a matter of policy,
however, the Commission does not generally
intervene in individual disputes. Generally, the
instances of passing off described in the comments
reflect specific individual transactions, rather than
a pattern or practice of passing off. Where the
Commission obtains evidence of such a pattern or
practice, however, it can take action. For example,
the Commission recently sued a company that had
telemarketed purportedly rare “‘error’” postage
stamps to consumers as valuable, safe, and liquid
investments, at highly inflated prices. FTC v.
Equifin International, Inc., Financial Frontiers, and
F. Jerold Hildreth, No. CV-97-4526-DT (CWXx) (C.D.
Cal. Dec. 11, 1997).
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In addition to legal remedies, the
record indicates that there are non-legal
resources available to educate
consumers about antiques and
collectibles and thus reduce consumers’
susceptibility to the practice of passing
off. For example, several newsletters
and hobby newspapers regularly warn
and advise buyers of antiques and
collectibles about reproductions of
specific items and classes of items 64
Many comments also indicate that there
are collector clubs for many categories
of collectibles that provide members
with similar information. Commission
staff will explore whether there is a role
for the Commission in these efforts to
increase consumer awareness.

IV. Conclusion

The comments uniformly favor
retention of the Rule and state that there
is a continuing need for the Rule with
regard to currently covered products,
i.e., imitation numismatic and political
items; that the Rule provides benefits to
consumers and industry; that the Rule
does not impose substantial economic
burdens; and that the benefits of the
Rule outweigh the minimal costs it
imposes. Although the comments
addressing the impact of the Rule on
small entities were minimal, these
comments, including comments from
major national associations in the
numismatic and political items trade,
indicate that the Rule does not place
significant burdens on small entities.
Accordingly, the Commission certifies
that the Rule has not had a significant
impact on a substantial number of small
entities.

Although many comments
recommended that the Act and Rule be
expanded to cover all antiques and
collectibles, the Commission does not
have the authority under the Act to
expand the Rule in this manner. In
addition, there are a variety of legal and
non-legal resources that address many
of the issues raised by the commenters
favoring expansion of the Act’s
coverage. Accordingly, the Commission
has determined to retain the current
Rule and is terminating this review.

List of Subjects in 16 CFR Part 304

Hobbies, Labeling, Trade practices.

Authority: The Federal Trade Commission
Act, 15 U.S.C. 41-58 and the Regulatory
Flexibility Act, 5 U.S.C. 601.

64 See Chervenka, 497, 3 (publisher of Antique &
Collectors Reproduction News) and Antique Week,
499, attachments.

By direction of the Commission.
Benjamin I. Berman,
Acting Secretary.
[FR Doc. 98-17929 Filed 7-6-98; 8:45 am]
BILLING CODE 6750-01-M

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404 and 416
RIN 0960-AE53

Administrative Review Process;
Identification and Referral of Cases for
Quality Review Under the Appeals
Council’s Authority To Review Cases
on Its Own Motion

AGENCY: Social Security Administration
(SSA).
ACTION: Final rule.

SUMMARY: We are amending our
regulations to include rules under
which a decision or order of dismissal
that is issued after the filing of a request
for a hearing by an administrative law
judge (ALJ) may be referred to the
Appeals Council for possible review
under the Appeals Council’s existing
authority to review cases on its own
motion. These final rules codify
identification and referral procedures
that we currently use to ensure the
accuracy of decisions that ALJs and
other adjudicators make at the ALJ-
hearing step (hearing level) of the
administrative review process. The rules
also codify new quality assurance
procedures to ensure the quality of
dispositions at the hearing level.
DATES: This rule is effective August 6,
1998.

FOR FURTHER INFORMATION CONTACT:
Harry J. Short, Legal Assistant, Office of
Process and Innovation Management,
Social Security Administration, 6401
Security Boulevard, Baltimore, MD
21235, (410) 965-6243 for information
about this notice. For information on
eligibility or claiming benefits, call our
national toll-free number, 1-800-772—
1213.

SUPPLEMENTARY INFORMATION:

Background

Under procedures set forth in
88404.967 ff. and 416.1467 ff., and
pursuant to a direct delegation of
authority from the Commissioner of
Social Security, the Appeals Council, a
component in our Office of Hearings
and Appeals (OHA), reviews hearing
decisions and orders of dismissal issued
by ALJs and decisions issued by certain
other adjudicators. The Appeals Council
may review an ALJ’s decision or
dismissal of a hearing request at the

request of a party to the action or,
pursuant to 88 404.969 and 416.1469, on
its own motion. Through the exercise of
its authority to review cases, the
Appeals Council is responsible for
ensuring that the final decisions of the
Commissioner of Social Security in
claims arising under titles Il and XVI of
the Social Security Act (the Act), as
amended, are proper and in accordance
with the law, regulations, and rulings.

The Appeals Council’s authority to
review cases on its own motion also
applies, at present, to two types of
hearing-level cases that do not result in
decisions by ALJs. Under §8 404.942
and 416.1442, attorney advisors in OHA
are authorized until July 1, 1998, to
conduct certain prehearing proceedings
and to issue, where warranted by the
documentary evidence, wholly
favorable decisions. Under the
provisions of §8404.942 (e)(2) and (f)(3)
and 416.1442 (e)(2) and (f)(3), such
decisions are subject to review under
the own-motion authority of the
Appeals Council established in
88404.969 and 416.1469. In addition,
under 88404.943 and 416.1443,
adjudication officers are authorized, for
test purposes, to conduct certain
prehearing proceedings and to issue,
where warranted by the documentary
evidence, wholly favorable decisions.
Under the provisions of
88 404.943(c)(2)(ii) and
416.1443(c)(2)(ii), such decisions are
also subject to review on the Appeals
Council’s own motion.

Under our regulations on the Appeals
Council’s procedures, if the Appeals
Council decides to review a case in
response to a request for review or on
its own motion, it may issue a decision
or remand the case to an ALJ. The
Appeals Council may also dismiss a
request for hearing for any reason that
the ALJ could have dismissed the
request.

A decision by the Appeals Council
““to review’” a hearing-level decision
means that the Appeals Council
assumes jurisdiction and causes that
decision not to be the final decision of
the Commissioner of Social Security. A
decision that the Appeals Council
“reviews” will be replaced by a new
final decision or dismissal order of the
Appeals Council or, if a hearing or other
hearing-level proceedings are required,
by a decision or dismissal order issued
following remand of the case from the
Council to an ALJ.

A decision by the Appeals Council to
review a case is made when, following
a consideration of the case to determine
if review is appropriate, the Council
issues a notice of its decision to review.
The Council’s standard notice of review
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advises the parties of the reasons for the
review and (unless the Council issues a
wholly favorable decision upon taking
review) the issues to be considered in
proceedings before the Council or before
an ALJ on remand. In instances in
which the Council reviews a hearing
level decision that has been issued
based on the documentary evidence
without the holding of an oral hearing
by an ALJ, the parties have the right to
such a hearing, except where the parties
waive that right in writing.

The existing provisions in 8§ 404.969
and 416.1469 on the Appeals Council’s
authority to review cases on its own
motion provide that the Appeals
Council itself may decide to review a
case within 60 days after the date of the
hearing decision or dismissal and that,
if the Council does review a case under
this authority, it will provide notice to
the parties to the hearing decision or
dismissal action. Sections 404.969 and
416.1469 do not currently address the
procedures used in identifying and
referring cases to the Appeals Council
for it to consider for possible review on
its own motion.

The Appeals Council may review any
case on its own motion pursuant to
§8404.969 and 416.1469. The
conditions under which the Appeals
Council will review a case, on request
for review or on its own motion, are set
forth in 8§404.970 and 416.1470. Those
sections provide that the Council will
review a case if: (1) There appears to be
an abuse of discretion by the ALJ; (2)
there is an error of law; (3) the action,
findings or conclusions of the ALJ are
not supported by substantial evidence;
or (4) there is a broad policy or
procedural issue that may affect the
general public interest. Sections 404.970
and 416.1470 further provide that the
Council will also review a case if new
and material evidence is submitted that
relates to the period on or before the
date of the ALJ’s decision and the
Council finds, upon evaluating the
evidence of record and the additional
evidence, that an action, a finding or a
conclusion of the ALJ is contrary to the
weight of the evidence currently of
record as a whole.

In fiscal year 1996 (FY ’96), the
Appeals Council received 99,735
requests for review. In FY ’97, the
number of requests for review received
by the Appeals Council rose to 112,528.
Most of these requests were for review
of unfavorable decisions and dismissal
actions; some concerned partially
favorable decisions; and a few
concerned decisions that were wholly
favorable regarding the benefits claimed,
but were found by a party to the

decision to be less than fully satisfactory
for some other reason.

In FY 96, the Appeals Council
considered 8,502 cases for possible
review under its own-motion authority;
in FY ’97, the Council considered 8,012
cases for possible review under that
authority. Almost all of these cases
involved favorable hearing-level
decisions that were referred to the
Appeals Council under one of two types
of identification and referral procedures
we currently use—random sample
procedures, which generated the
majority of this workload, and “‘protest”
procedures.

Existing Identification and Referral
Procedures

The Appeals Council considers, for
possible review on its own motion, a
national random sample of favorable
ALJ decisions that have not been
implemented, and, as resources permit,
a random sample of unappealed denial
decisions and dismissals. We conduct
these random sample procedures
pursuant to sections 205(a), 702(a)(4)
and 1631(d) of the Act, which give the
Commissioner of Social Security general
responsibility and authority for program
administration and oversight.

The Appeals Council also considers,
for possible review on its own motion,
a random sample of wholly favorable
decisions issued by attorney advisors
under the provisions of §8 404.942 and
416.1442. Wholly favorable decisions
issued by adjudication officers under
the provisions of §8404.943 and
416.1443 are also identified by random
sampling for referral to the Appeals
Council for possible own-motion
review. These procedures have been
established in accordance with
commitments we made, in publishing
the final rules for the attorney advisor
and adjudication officer provisions, to
assess carefully the quality of the
decisions issued by the attorney
advisors and the adjudication officers
(see 60 FR 34126, 34127 (1995) and 60
FR 47469, 47471 (1995), respectively).

Our existing identification and
referral procedures also include those
under which the SSA components
responsible for effectuating hearing-
level decisions—SSA Processing
Centers (PCs) and Field Offices (FOs)—
refer (“‘protest”) certain cases to the
Appeals Council for possible review
under its own motion authority. The
PCs, which include our Program Service
Centers and the Office of Disability and
International Operations, refer cases
directly to the Appeals Council; FOs
forward cases to a PC or an SSA
Regional Office, which decides if the PC

or the Regional Commissioner should
make a referral to the Council.

Decisions by ALIJs, attorney advisors
and adjudication officers are all subject
to referral to the Appeals Council under
our protest procedures. Almost all
protested decisions are favorable
decisions because almost all of the ALJ
decisions that require implementation
are wholly or partially favorable
decisions under which benefit payments
are to be effectuated (initiated or
continued), and because all decisions
issued by attorney advisors and
adjudication officers are wholly
favorable. In protesting a decision, an
effectuating component may
recommend that the decision be made
more or less favorable or unfavorable.
The Appeals Council, however, will
decide whether to review such a case,
and the appropriate disposition if it
decides to review a case, based on its
consideration of the record and the
hearing-level decision.

Effectuating components refer a case
if they believe the need for referral is
clear (not dependent on a judgment
factor) because: (1) the decision contains
a clerical error which affects the
outcome of the claim; (2) the decision is
contrary to the Act, regulations or
rulings; or (3) the decision cannot be
effectuated because its intent is unclear
as to an issue affecting the claim’s
outcome.

Effectuating components refer cases to
the Appeals Council by written
memoranda. If the Council decides to
review a referred case, it provides the
parties a copy of the effectuating
component’s referral memorandum with
the notice by which it advises the
parties that it will review the case.

We are amending our regulations to
include rules on the existing random
sample and protest procedures
discussed above. We have decided to
codify these procedures in connection
with the decision we made, in
furtherance of the Plan for a New
Disability Claim Process (59 FR 47887
(1994) (henceforth, the Disability
Redesign Plan)), to strengthen the
Appeals Council’s own-motion
functions by establishing a new process
for identifying and referring cases for
possible review under the Council’s
existing own-motion authority.

New Identification and Referral
Procedures

The Appeals Council currently
considers only a small percentage of all
favorable decisions issued at the hearing
level for possible review under its own-
motion authority. (The Council’s
workload in this area represented fewer
than 3 percent of such decisions in FY
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'96 and FY ’97.) In addition, the
processes currently used to select
decisions for possible review on the
Appeals Council’s own motion are
generally not designed to identify, in
any systematic way, hearing-level
decisions that are more likely to be
incorrect. The random sample processes
bringing cases before the Appeals
Council do not identify cases other than
by techniques designed to assure
randomness of selection within broadly
identified categories (i.e., allowances,
unappealed denials, and dismissals).
The identification of ““protest” cases
that occurs in the effectuation process is
a secondary function of a process that is
principally focused on the prompt
payment of benefits.

Based on the above considerations,
we are establishing procedures under
which our Office of Quality Assurance
and Performance Assessment (OQA),
the SSA component that oversees SSA’s
quality assurance function, will
examine certain allowance decisions at
the hearing level that have been selected
through statistical sampling techniques.
OQA will refer to the Appeals Council
for possible review the decisions it
believes meet the criteria for review by
the Council. Decisions that have been
issued at the hearing level will initially
be included in this examination process
by random sampling. As we develop the
computer systems and other technical
capacities needed to support this
function, we will use selective sampling
techniques that rely on case profiling
and other sampling methods that can
identify cases which involve
problematic issues or fact patterns that
increase the likelihood of error.

Under the new process, upon referral
of a case by OQA, the Appeals Council
will consider the case and OQA’s
reasons for believing that the decision
should be reviewed. The Appeals
Council will decide whether to review
the case in accordance with 88§ 404.969—
404.970 and/or 416.1469-416.1470. If it
decides to review the case, the Appeals
Council will provide the parties a copy
of OQA'’s referral, which will be in
writing, with its notice of review. The
60-day time limit for the Appeals
Council to initiate review of a case
under the authority and standards
provided in 8§ 404.969-404.970 and
416.1469-416.1470 will apply to cases
the Council considers for review in
response to referrals from OQA.

The Act does not specify how SSA
should review hearing-level decisions.
We believe that the new procedures we
are establishing, in combination with
the existing identification and referral
procedures that we are including in our
regulations, are appropriate procedures

for carrying out the program oversight
responsibilities of the Commissioner of
Social Security.

An important purpose of the new
procedures is to increase our ability to
identify policy issues that should be
clarified through publication of
regulations or rulings. We plan to
monitor how our policies are
understood and implemented through a
post-adjudicative evaluation process in
which we will analyze differences of
view between the Appeals Council and
OQA concerning cases referred under
the new procedures. We believe this
post-adjudicative process, in
conjunction with the new OQA referral
process, will increase our ability to
identify needed policy clarifications.

Regulatory Provisions

As revised in these final rules,

88 404.969 and 416.1469 set forth the
Appeals Council’s own-motion
authority and state that we refer cases to
the Appeals Council for it to consider
reviewing under that authority. Sections
404.969 and 416.1469 also describe the
identification and referral procedures
we will follow and the actions the
Appeals Council will take in cases it
considers for possible review on its own
motion. These sections apply to all
cases that our regulations make subject
to own-motion review by the Council.

Sections 404.969(b) and 416.1469(b)
specify that we will identify a case for
referral to the Appeals Council for
possible review under its own-motion
authority before we effectuate a decision
in the case. These sections provide that
we will identify cases for referral
through random and selective sampling
techniques, that we may examine cases
identified by sampling to assess whether
the criteria for review by the Appeals
Council are met, and that we will also
identify cases for referral through the
evaluation of cases we conduct in order
to effectuate decisions.

Under §8404.969(b)(1) and
416.1469(b)(1), we may conduct random
and selective sampling of cases
involving all types of actions that occur
at the hearing level of the administrative
review process (i.e., wholly or partially
favorable decisions, unfavorable
decisions, or dismissals) and any type of
title Il or title XVI benefits (i.e., different
types of benefits based on disability and
benefits not based on disability). Our
decision to adopt these rules rests on
our conclusion that we should increase
the number of favorable disability
decisions the Appeals Council considers
for possible review on its own motion
to better balance the Council’s review of
favorable and unfavorable decisions.
However, the Council’s existing

authority to review cases on its own
motion covers all types of title Il and
title XVI cases adjudicated at the
hearing level, and these final rules will
allow use of the identification and
referral procedures being set forth with
respect to all such cases.

Sections 404.969(b)(1) and
416.1469(b)(1) specify that we will use
selective sampling to identify cases that
exhibit problematic issues or fact
patterns that may increase the
likelihood of error. Under these
provisions, the factors considered in
random and selective sampling shall not
include the identity of the
decisionmaker or the identity of the
office issuing the decision.

Sections 404.969(b)(1) and
416.1469(b)(1) also authorize, but do not
require, that we examine cases that have
been identified through random or
selective sampling. Cases may be
identified for referral by random or
selective sampling. The purpose of the
examination of cases that we may
conduct is to refine the identification of
cases in which one or more of the
criteria for own-motion review by the
Appeals Council may be met.

Sections 404.969(b)(2) and
416.1469(b)(2) provide that effectuating
components will identify cases for
referral under criteria they presently use
to identify cases that they believe
exhibit clear error and other
circumstances preventing effectuation of
a decision. Any type of decision
requiring effectuation may be identified
for referral under these provisions.

Under §8404.969(c) and 416.1469(c),
we will make referrals that occur as the
result of a case examination or the
effectuation process in writing. The
written referral will state the referring
component’s reasons for believing that
the Appeals Council should review the
case on its own motion. Sections
404.969(c) and 416.1469(c) also provide
that referrals resulting from selective
sampling without a case examination
may be accompanied by a written
statement identifying the issue(s) or fact
pattern that caused the referral, and that
referrals resulting from random
sampling without a case examination
will only identify the case as a random
sample case. A statement of the issue(s)
or fact pattern identified in selective
sampling may be computer generated.

Sections 404.969(d) and 416.1469(d)
specify that the Appeals Council’s
notice of review will include a copy of
any written referral provided to the
Appeals Council. These provisions also
include language clearly stating our
long-standing policy that issuance of the
notice of review establishes when a
decision to conduct a review occurs (see
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Hearings and Appeals Litigation Law
Manual (HALLEX), section 1-3-301).

Sections 404.969(d) and 416.1469(d)
also state our policy that when the
Appeals Council is unable to decide
whether to review a case on its own
motion within the 60-day period in
which it may do so, it may consider
whether the decision should be
reopened under the provisions of
88§404.987 and/or 416.1487, which
authorize the Council to reopen a
decision that has become
administratively final on its own
initiative or at the request of a party to
the decision, if a condition for
reopening stated in 8§ 404.988 or
416.1488 is present. Inclusion of this
statement in the regulations clarifies our
long-standing policy that the Appeals
Council may also reopen final decisions
in accordance with §8§404.987, 404.988,
416.1487, and 416.1488 after the 60
days for initiating review under
88404.969 and 416.1469 have expired
(see Social Security Acquiescence
Ruling (AR) 87-2(11)).

Sections 404.969(d) and 416.1469(d)
also state, finally, that if the Appeals
Council decides to review a decision on
its own motion or to reopen a decision
as provided in these rules, the notice of
review or the notice of reopening issued
by the Appeals Council will include,
where appropriate, information
concerning the interim benefit
provisions of section 223(h) or section
1631(a)(8) of the Act, as appropriate.
This provision reflects existing practices
we follow under these statutory
provisions.

Public Comments

These regulatory provisions were
published in the Federal Register as a
notice of proposed rulemaking (NPRM)
on September 25, 1997 (62 FR 50266).
We received statements in response to
the NPRM from 15 individuals and
organizations. The individuals
responding included ALJs employed by
SSA and attorneys who represent
individuals claiming rights under the
Social Security and supplemental
security income (SSI) programs. The
organizations responding included a
number of legal aid groups and four
professional associations: The
Association of Administrative Law
Judges, Inc., the National Association of
Disability Examiners, the National
Council of Disability Determination
Directors, and the National Organization
of Social Security Claimants’
Representatives.

Some commenters endorsed the
proposed rules, with or without
recommending changes in the rules;
others opposed the rules, with or

without recommending changes in the
event of their adoption. Other
commenters accepted the general
appropriateness of rules like those
proposed while also recommending
changes in the final rules or requesting
assurances about how the rules would
be applied. Generally, the commenters
who opposed the rules raised issues
about the bases for the proposed rules
and contended that they were intended
to intimidate ALJs and would be unfair
to claimants in general and to
individuals whose cases were included
in the new procedures. Comments
favoring adoption of the rules generally
emphasized the appropriateness of
better balancing the review of favorable
and unfavorable decisions issued at the
ALJ-hearing step of the administrative
review process.

The NPRM referred to the component
that would perform the case
examinations included in the proposed
new quality assurance procedures as the
“Office of Program and Integrity
Reviews.” (See 62 FR 50266, 50268.)
Since publication of the NPRM, this
component’s name has been changed to
the “Office of Quality Assurance and
Performance Assessment.” We have
used the new name and its acronym,
“OQA,” in the above discussion of these
final rules and in the following
discussion of the public comments and
our responses.

Because some of the comments were
detailed, we have condensed,
summarized or paraphrased them. We
have, however, tried to summarize the
commenters’ views accurately and to
respond to all of the significant issues
raised by the commenters that are
within the scope of the proposed rules.
For the reasons explained below in our
responses to specific comments, we
have not adopted the recommendations
against promulgating these final rules or
some of the specific recommendations
we received for changing the rules as
proposed. However, in response to the
comments, as discussed below, we are
clarifying the intent of the rules in
several respects and making five
clarifying changes in the regulatory
language. For reasons discussed
following the discussion of the
comments and our responses, we are
also making one editorial change in the
regulatory language that is not in
response to a specific comment.

Comment: One commenter thought
that the proposed rules would blur the
roles of the Appeals Council and OQA
and shift to the Appeals Council trend-
spotting and policymaking functions
that should be performed by OQA.

Response: The Appeals Council has
traditionally used its adjudicative

experience as a basis for providing
comments and recommendations in
SSA'’s policymaking processes. An
important purpose of the new
procedures is to make better use of the
Council’s adjudicative experience for
policymaking purposes. If the case
disposition the Appeals Council makes
in response to a referral from OQA
indicates that the case may pose a
significant policy or program issue, a
post-adjudicative evaluation will be
performed. OHA will participate in such
evaluations to assure that the Council’s
adjudicative experience is reflected in
the assessment of the policy and
program issues the cases present. These
procedures represent a new way to
make use of the Appeals Council’s
experience in our policymaking
processes; the procedures do not, in our
judgment, blur the Council’s role as an
adjudicative body.

Comment: One commenter stated that
we should specify, as we have already
done with respect to our selective
sampling procedures, that the identity
of the decisionmaker or the office
issuing a decision will also not be a
factor in our random sampling and
“protest” procedures.

Response: Because the random
sampling procedures we are adopting
may be applied to variously defined
categories of cases (e.g., unfavorable
decisions issued between given dates),
we believe it would be appropriate to
specify, in accordance with our intent,
that the identity of the decisionmaker or
of the office issuing the decision will
not be a factor in either our random or
our selective sampling procedures.
Accordingly, we have modified the
provisions of §§ 404.969(b)(1) and
416.1469(b)(1), and the description of
these regulatory provisions set forth
above, to make this point clear.

We believe that the identity of the
decisionmaker or office would clearly
not be a factor that might be
encompassed within the criteria stated
in 8§404.969(b)(2) and 416.1469(b)(2)
for identifying cases for referral as a
result of the effectuation process.
Therefore, we are not modifying the
language of those provisions in response
to this comment.

Comment: Several commenters were
concerned about the proposed
provisions of §8404.969(d) and
416.1469(d) that stated: “If it is unable
to decide within the applicable 60-day
period whether to review a decision or
dismissal, the Appeals Council may
consider the case to determine if the
decision or dismissal should be
reopened pursuant to §404.987
[416.1487].” These commenters
expressed views to the effect that these
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provisions would effectively do away
with the 60-day limit on own-motion
review and make the grounds for own-
motion review applicable for reopening
purposes.

Response: As we discussed in the
preamble to the NPRM and in the above
description of the regulatory provisions,
the language in question in this
comment is intended to allow the
Appeals Council to ““‘consider whether
the decision should be reopened under
the provisions of §8 404.987 and/or
416.1487, which authorize the Council
to reopen a final decision on its own
initiative or at the request of a party to
a decision, if a condition for reopening
stated in §8404.988 and/or 416.1488 is
present.” The regulatory provisions as
proposed reflected that intent by stating
that the Council will consider if it
should reopen the decision or dismissal
action “pursuant to § 404.987
[416.1487]", because those sections
make reopening contingent on
satisfaction of the requirements set forth
in 88404.988 and 416.1488. However, to
make it unmistakably clear that we
intend this provision to allow a decision
to be reopened only if a condition for
reopening described in 88404.988 or
416.1488 is present and the time limits
established in those sections are also
satisfied, we have modified the
regulatory language to provide that the
Appeals Council may determine if a
decision or dismissal received under
§8404.969 or 416.1469 ‘“‘should be
reopened pursuant to §8404.987 and
404.988 [416.1487 and 416.1488].”

Comment: Several commenters
thought that the intent of the proposed
provisions concerning reopening in
§8404.969(d) and 416.1469(d) should be
clarified relative to the decision of the
United States Court of Appeals for the
Eleventh Circuit in Butterworth v.
Bowen, 796 F.2d 1379 (11th Cir. 1986).

Response: In Butterworth, the Court of
Appeals for the Eleventh Circuit held
that the Appeals Council could reopen
an ALJ’s decision only if the case is
“properly before’” the Council, and that
the circumstances in which the Council
would have an ALJ’s decision properly
before it did not include those in which
it had considered, but not timely taken,
own-motion review. The court
concluded that: “*[W]e have not held
that the Secretary is precluded from
initiating the reopening and revising of
cases. We have only given section
404.969 its necessary force and
recognized that it limits somewhat the
reopening jurisdiction of the Appeals
Council.”

We acquiesced in the holding in
Butterworth by publishing AR 87-2(11).
We issued this ruling because we

determined that the court’s holding
conflicted with our longstanding
policies that the Appeals Council may
reopen any ALJ decision if the
requirements in §8404.987 and 404.988
or 416.1487 and 416.1488 are met, and
that such reopening actions are subject
only to the time limits set forth in those
regulations and not to time limits in any
other regulations, including the 60-day
time limit in §8404.969 and 416.1469.

In accordance with the provisions of
20 CFR §404.985(e)(4) and
416.1485(e)(4), we are rescinding AR
87-2(11). Sections 404.985(e)(4) and
416.1485(e)(4) provide that an AR may
be rescinded as obsolete if we
subsequently clarify, modify or revoke
the regulation or ruling that was the
subject of the circuit court holding for
which the AR was issued. As explained
in a notice of the rescission of AR 87—

2 that we are publishing concurrently
with these final rules (see the notices
section of this Federal Register), we are
rescinding this AR as obsolete based on
the language that we are including in
88404.969(d) and 416.1469(d) in these
final rules to clearly state our policy that
the Appeals Council has authority to
reopen, in accordance with the
requirements of §§ 404.987, 404.988,
416.1487, and 416.1488, ALJ decisions
that come before it for possible own-
motion review. This language
establishes that a case that has come
before the Appeals Council under the
provisions of §8 404.969 or 416.1469,
and for which the 60-day period for
taking own-motion review has lapsed, is
properly before the Council for the
purpose of considering reopening under
the existing regulations on reopening.
This language also establishes that it is
our intent that the Appeals Council’s
authority to reopen an ALJ’s decision in
accordance with the provisions of those
regulations, which establish conditions
for reopening that differ from the
conditions for own-motion review,
should not be subject to the 60-day time
limit in 8§404.969 and 416.1469.

Comment: Several commenters
believed that fundamental fairness
requires the Agency to accord ALJ
decisions such finality as to preclude
the Appeals Council from reopening
ALJ decisions referred to it for possible
own-motion review.

Response: Our regulations on
reopening and revising determinations
and decisions allow us to reopen final,
favorable and unfavorable
determinations and decisions under
stated conditions, on our initiative and
at the request of claimants. These
regulations enable us to provide relief to
individuals whose claims should not
have been denied and to protect the

integrity of the Social Security and SSI
programs by reopening favorable
determinations and decisions that
should not have been made. If an
individual is dissatisfied with a revised
determination or decision made after
reopening, the individual may request
further administrative or judicial
review, as appropriate. We believe that
our rules on reopening are
fundamentally fair and that they do not
deny appropriate finality to ALJ
decisions or to any of our final
dispositions, all of which are subject to
the same rules of reopening.

Comment: Two commenters thought
that, since these rules contemplate that
the number of favorable decisions
reviewed by the Appeals Council will
increase, the rules should provide for
informing claimants of their rights to
interim benefits under sections 223(h)
and 1631(a)(8) of the Act.

Response: Sections 223(h) and
1631(a)(8) of the Act provide that, where
an ALJ has determined after a hearing
that an individual is entitled to Social
Security benefits based on disability or
is eligible for SSI benefits based on
disability or blindness, and the
Commissioner of Social Security has not
issued a final decision within 110 days
after the date of the ALJ’s decision, such
benefits shall be currently paid for the
months during the period specified in
section 223(h) or section 1631(a)(8), as
appropriate. Any benefits paid under
these sections will not be considered
overpayments unless the benefits were
fraudulently obtained. We have
implemented sections 223(h) and
1631(a)(8) through guidance provided in
our Program Operations Manual System
(POMS), sections DI 42010.205 ff. and Sl
02007.001 ff., and in our HALLEX,
section 1-3-655. We pay interim
benefits under our procedures if an ALJ
has issued a favorable decision in a
claim for initial or continuing benefits
based on disability or blindness, the
Appeals Council has either initiated
review of the decision under its own-
motion authority or reopened the
decision pursuant to our reopening
regulations, 110 days have elapsed since
the date of the ALJ’s decision, and the
Commissioner has not issued a final
decision.

The notice the Appeals Council issues
upon initiating own-motion review or
reopening of a decision covered by
section 223(h) or section 1631(a)(8)
advises claimants of the interim benefit
provisions of those sections. However,
we believe it would be appropriate, in
response to this comment, to include
language in §§404.969(d) and
416.1469(d) to inform claimants that
they will be advised of the interim
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benefit provisions of section 223(h) or
section 1631(a)(8), if appropriate, where
the Appeals Council reviews a favorable
ALJ decision on its own motion or
reopens such a decision as provided in
the regulations. Accordingly, we have
added such language and modified the
description of these regulatory
provisions set forth above to reflect this
addition.

Comment: One commenter stated that
the proposed rule changes were being
made “‘pursuant to” section 304(g) of
Pub. Law 96-265, the provision of the
Social Security Disability Amendments
of 1980 commonly referred to as the
Bellmon Amendment. Two other
commenters also thought that the
proposed rules relied on this statutory
provision for their basis or authority.

Response: As discussed above and in
the preamble to the NPRM, we are
amending our regulations to include
these new quality assurance procedures
to further the goals of the Disability
Redesign Plan. More specifically, we are
including these procedures to better
balance the Appeals Council’s review of
favorable and unfavorable decisions and
to increase our ability to identify policy
issues that should be clarified through
publication of regulations or rulings.

The statutory authority under which
we are adopting these rules includes
sections 205(a), 702(a)(5), and 1631(d) of
the Act, which give the Commissioner
of Social Security broad authority to
establish rules and procedures
governing the process for determining
claims for benefits under titles Il and
XVI. We are also proceeding under
sections 205(b) and 1631(c)(1) of the
Act, which, in addition to directing the
Commissioner to hold hearings and
render decisions on the basis of
evidence adduced at the hearing, also
provide that: “[tjhe Commissioner
* * *js further authorized, on the
Commissioner’s own motion, to hold
such hearings and to conduct such
investigations and other proceedings as
the Commissioner may deem necessary
or proper for the administration of this
title.”

These rules are not being promulgated
to carry out the provisions of section
304(g) of Pub. Law 96—265 although this
provision remains in effect and supports
the general proposition that SSA should
conduct some form of own-motion
review of disability decisions issued by
ALJs. Because authority beyond that
provided in the Act is not required for
the purposes of these rules, we have
decided not to revise the authority
citations for Subpart J, Part 404, and
Subpart N, Part 416, to include
references to section 304.

Comment: One commenter thought
that the new quality assurance
procedures would misinterpret section
304(g) of Pub. Law 96—265 to justify
focusing exclusively on allowance
decisions.

Response: In promulgating these
rules, we are interpreting section 304(g)
of Pub. Law 96-265 to be consistent
with the Commissioner of Social
Security exercising his discretion to
design and implement a program, like
that established in these rules, for
having the Appeals Council consider for
review, on its own motion, disability
decisions issued by ALJs. We believe
this interpretation comports with the
intent of section 304(g).

As discussed above and in the NPRM,
these rules are intended to achieve a
better balance in the Appeals Council’s
review of favorable and unfavorable
decisions. While more than half of the
unfavorable decisions issued by ALJs in
recent years have been made subject to
possible review by the Appeals Council
as a result of claimant appeals, the
number of favorable decisions the
Council considers for possible review
has represented less than three percent
of the favorable decisions of ALJs (see
above). We believe that we can achieve
a better balance in the review of
favorable and unfavorable decisions by
including in the workload of favorable
decisions the Council considers a
relatively small number of cases that
have been referred to the Council
because they involve problematic issues
or fact patterns that may increase the
likelihood of error. As previously
discussed, we believe that post-
adjudicative evaluation of such cases
can increase our ability to identify
significant policy and program issues
and to make appropriate improvements
in our policies. Under these new rules,
the Council’s review functions should
be better balanced in the sense that the
amount of meaningful information they
generate concerning issues and fact
patterns that cause erroneous
allowances will more nearly balance the
extensive information that is already
available, as a result of the request for
review process and judicial review,
about issues and fact patterns that cause
erroneous disallowances.

The preambles to the NPRM and these
final rules specify that the Appeals
Council’s existing authority to review
cases on its own motion covers all types
of title Il and title XVI cases. These rules
will allow use of the identification and
referral procedures they set forth with
respect to all such cases. Sections
404.969(b)(1) and 416.1469(b)(1), as
proposed and as adopted, state: “We
may use random and selective sampling

to identify cases involving any type of
action (i.e., wholly or partially favorable
decisions, unfavorable decisions, or
dismissals) and any type of benefits (i.e.,
benefits based on disability and benefits
not based on disability).” Thus, while
we currently see a need to better balance
the review of favorable disability
decisions by ALJs with the review of
unfavorable disability decisions by
ALlJs, we are not preoccupied with the
review of the former type of cases and
are, instead, mindful of the need to
ensure that we will have the flexibility
in the future to use these new random
and selective sampling techniques to
bring to the Council’s attention any mix
of cases that it needs to consider to
contribute in the most meaningful
manner possible to our ability to assure
the quality of our decisionmaking.

Comment: One commenter referred to
the proposed procedures as the
“Bellmon Review Program II”” and
contended that the *‘selective sampling”
procedures proposed in the NPRM were
actually “targeting” procedures.

Response: The issues and
controversies that arose concerning the
Bellmon Review Program of the 1980s
are beyond the scope of the NPRM by
which we proposed these new quality
assurance procedures. However, for the
reasons discussed below, we believe
that it is important to distinguish these
new procedures from that earlier
program.

In Association of Administrative Law
Judges v. Heckler, 594 F.Supp. 1132,
1143 (D.D.C. 1984), the court concluded
that an incautiousness which it
perceived in the Agency’s use of terms
such as ‘““targeting” could have “‘tended
to corrupt” the ability of the ALJs to
decide cases impartially. It is our intent,
in promulgating these new procedures,
to use terminology that properly reflects
the appropriate purpose of these rules
and to avoid using terms, such as
“targeting,” that could incorrectly cause
the procedures to seem intimidating.
Given the controversy that came to be
associated with the Bellmon Review
Program, the new program we are
establishing could also be made
incorrectly to seem intimidating by
referring to it as the ““Bellmon Review
Program I1.”

Comment: One commenter contended
that the distinction between ‘‘targeting”
ALJs and “‘targeting” profile cases is
immaterial because selective sampling
is necessarily “chilling” if it is
associated with allowance rates or
“targeting’’ of any sort, especially in the
“close” cases that ALJs are called on to
decide.

Response: We believe that there are
multiple, meaningful differences
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between case-selection procedures that
identify case samples based on case
profiles, while also excluding the
identity of the ALJ or the hearing office
as factors that may be considered in the
selection of cases, and case-selection
procedures that use the identity of the
ALJ or the hearing office in the selection
of cases. We also believe that the case-
selection procedures we are establishing
will have no chilling effect on the
ability of ALJs to decide cases
impartially, free from Agency influence.

In the Bellmon Review Program of the
1980s, favorable decisions of individual
ALJs were initially included in the
program based on the rate at which the
ALJ allowed cases. The rate at which the
Appeals Council reviewed an ALJ’s
decisions on its own motion was
thereafter used to determine both the
percentage of the ALJ’s decisions
included in the ongoing program and
the time during which the ALJ’s
decisions would continue to be subject
to possible review under the program.
By contrast, under the program we are
now establishing, no case will be
included in the program based on the
ALJ's allowance rate, or any other
characteristic of the ALJ or of his or her
record in deciding cases, because this
program excludes the identity of the ALJ
as a selection factor. These final rules
will not cause the favorable decisions of
any ALJ to be included in our random
or selective sampling procedures, either
at the start of the program or through its
operation, at a higher rate than are the
favorable decisions of any other ALJ,
except as chance in random selection or
in the distribution of cases presenting
problematic issues or fact patterns
causes minor variations.

Under the new program, we will not
advise adjudicators of the particular
case profiles that we are using at any
given time to identify cases for possible
inclusion in the selective sampling
portion of the new procedures. Our
selective sampling of cases will also
typically involve one or more random
elements as a result of the techniques
used in gathering and controlling the
size of samples. For example, from all
the cases that exhibit a profile, we might
actually select only those in which the
final digit of the Social Security number
is odd and/or the decision is issued
between certain dates. Thus, even if an
ALJ becomes aware of the use of a
particular profile, the ALJ will not
necessarily know that a decision fitting
that profile will be included in the
sample we gather concerning it. The ALJ
will also not know whether a case that
is included in a selective sample will be
referred by OQA to the Appeals Council
for possible own-motion review. By

contrast, under the Bellmon Review
Program of the early 1980s, an ALJ
could know that 100%, 75%, 50%, or
25% of his or her favorable decisions
would be subject to consideration for
possible own-motion review by the
Appeals Council. To appreciate the
contrast between the new procedures
we are establishing and past practices,
it should also be noted that, prior to
1975, the Appeals Council, through its
staff, routinely considered all ALJ
favorable decisions for possible review
on the Council’s own motion.

Under the current process, the
unfavorable decisions of ALJs are
substantially more likely than their
favorable decisions to be reviewed (by
the Appeals Council or a Federal court).
Our decision to better balance the
Appeals Council’s review of favorable
and unfavorable decisions by
establishing these new procedures will
lessen this existing imbalance in a non-
threatening way and, we believe,
promote independence and impartiality
in decisionmaking.

Comment: One commenter thought
the proposed procedures would be
“chilling” based on the view that no
need exists to affect actual cases and
that the Agency could improve
decisionmaking sufficiently through
education, training and improved
policymaking.

Response: We believe it is necessary
to have the Appeals Council review and
act on cases referred to it under these
procedures, where a condition
warranting review is present. The
Appeals Council’s issuance of decisions
reversing an adjudicator’s decision and
orders of remand serves to correct error
in individual cases. The Council’s
actions also instruct individual
adjudicators in the correct application
of Agency policy. We believe we cannot
commit resources to increasing the
Appeals Council’s consideration of
favorable decisions without also making
the fullest possible use of its review
functions to improve decisionmaking.
While we also intend to use knowledge
and information gained through the new
procedures to improve policymaking
(and to train adjudicators in the
resulting policy improvements), that
intent does not obviate the need to use
the Appeals Council’s review functions
in all appropriate ways.

We do not believe the independence
of ALJs to issue favorable decisions will
be “chilled” by subjecting such
decisions to possible change as a
consequence of these identification and
referral procedures. The Commissioner’s
responsibility to administer the Social
Security and SSI programs and to make
final decisions determining eligibility

for benefits imposes on the
Commissioner a duty to ensure
consistency and impartiality in the
decisionmaking process. The
decisionmaking authority of ALJs is an
authority to decide cases impartially in
a manner consistent with Agency
policy; that authority is not such that it
should be *““chilled” by any appropriate
action the Commissioner may take to
ensure that his final decisions, favorable
as well as unfavorable, comply with the
law, regulations and rulings.
Establishing quality assurance
procedures that make it possible for the
Appeals Council to better balance its
review of favorable and unfavorable
decisions is an appropriate action by the
Commissioner of Social Security.

Comment: Citing a memorandum that
the Appeals Council recently issued in
connection with a specific case, one
commenter contended that SSA intends
to pressure ALJs through feedback
mechanisms reminiscent of a feedback
system associated with the Bellmon
Review Program.

Response: In addition to providing
feedback to ALJs through decisions and
remand orders of the Appeals Council,
the Bellmon Review Program of the
early 1980s included, as a controversial
element that was never fully
implemented, a companion, multi-stage
system that was intended to provide
individualized, extra-adjudicative
feedback and counseling on the results
of own-motion review under the
program and, thereby, to promote long
term improvement in the
decisionmaking of the affected ALJs. We
have not proposed, either in the
Disability Redesign Plan or in the NPRM
for these rules, to establish any ongoing,
systematic process for providing ALJs
extra-adjudicative, individualized
feedback in which we would try to use
the results of own-motion review by the
Appeals Council to change an ALJ’s
decisionmaking practices. These final
rules intend that the quality of ALJ
decisionmaking should be improved
principally through the instructional
effect of the remand orders and reversal
decisions that the Appeals Council will
issue to individual ALJs under its own-
motion authority, and through the
publication of clarifying regulations and
rulings that we will develop based on
these new quality assurance procedures
and make available to all adjudicators,
with additional training as appropriate.

These rules establish no program for
providing individualized feedback and
contemplate no feedback activities that
could properly be viewed as threatening
by individual ALJs or the Corps of ALJs
as a whole. The memorandum cited in
this comment was issued in a trial-run
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we conducted of these new procedures
in which the Appeals Council did not
actually exercise its own-motion
authority. The memorandum was issued
to provide some feedback in a situation
in which the Appeals Council had not
exercised its own-motion authority and,
thus, could not provide feedback in the
form of an order of remand or a reversal
decision.

Comment: One commenter contended
that the elimination of the request for
Appeals Council review step in the
administrative review process
contemplated in the Disability Redesign
Plan will greatly reduce the number of
appealed denial decisions, and that
SSA's past practices provide a
convincing basis for concluding that the
vast majority of decisions subject to
selective sampling will be allowance
decisions.

Response: The Disability Redesign
Plan contemplates that favorable and
unfavorable decisions would be subject
to review on the Appeals Council’s own
motion in a redesigned disability claims
process in which the request for review
step is eliminated. We have recently
begun testing elimination of that step of
the existing process in a limited number
of disability claims in which an ALJ
issues a decision that is less than fully
favorable (62 FR 49598 (1997)). If we
eliminated the request for review step as
it is presently constituted in the
disability claims process (as we would
do only after we have completed the
above test, evaluated the test results,
consulted with key stakeholders, and
promulgated the necessary regulations
through public notice and comment
procedures), we would seek to refer to
the Appeals Council, for possible review
on its own motion, that mix of favorable
and unfavorable decisions that would
best ensure, through their consideration
by the Council, the overall quality of
ALJ decisionmaking. Considering our
responsibility to assure the accuracy of
unfavorable as well as favorable
decisions, and the adverse effects on our
ability to manage the Social Security
and SSI programs effectively that could
be expected to arise if we did not assure
the quality of the unfavorable decisions
subject to judicial review, we would
have important reasons to refer to the
Appeals Council a sufficient number of
unfavorable decisions to permit us to
provide meaningful Agency feedback to
the ALJs and to identify policy issues
that should be clarified through
publication of regulations or rulings.

Comment: Pointing out that the time
the Appeals Council currently requires
to process its large request-for-review
workload is high, several commenters
expressed the view that it would be

unconscionable to devote limited
resources to the Council’s own-motion
workloads and thereby subject
claimants who have requested review to
additional delays.

Response: We recognized in the
Disability Redesign Plan (59 FR 47889—
47890) that placing additional resources
into the existing disability claim process
is not a viable alternative for increasing
our ability to provide high-quality,
responsible service to the public, and
that we need to undertake longer-term
strategies to address the service delivery
problems affecting the disability
process. We are adopting these final
rules to take a step in accomplishing the
goals of the disability redesign, the
effectuation of which will inevitably
entail acceptance of some temporary
reductions in some aspects of service
delivery in exchange for achieving long-
term improvements. However, it should
also be noted that the rules we are
adopting give us substantial flexibility
to determine the number of cases the
Appeals Council considers for possible
own-motion review as a result of
random and selective sampling, and that
we expect the rules to result in no
change in the number of cases that are
“protested” to the Council by
effectuating components. Therefore, we
anticipate that we will be able to
manage the implementation of the new
procedures in a way which minimizes
any temporary reductions in service.

Comment: One commenter stated that
use of statistical case profiles in
selecting cases to be brought before the
Appeals Council is not within the
Appeals Council’s “own-motion
jurisdiction,” that the “mindset”
associated with use of such a procedure
is one that easily allows for disregarding
the established administrative review
process.

Response: Under section 702(a)(7) of
the Act, which accords the
Commissioner of Social Security full
authority to assign duties and delegate
authority to officers and employees of
SSA, the Commissioner has delegated to
the Appeals Council exclusive authority
to decide to conduct and to perform
own-motion review of hearing-level
decisions. However, there are other
functions that must be accomplished for
SSA to carry out head-of-agency, own-
motion review of hearing-level
decisions issued nationwide. Such other
functions include identifying and
referring to the Appeals Council cases
that the Council may consider for
possible review under its own-motion
authority. SSA has heretofore assigned
identification and referral functions to
various components, including those
that perform random sampling and

those that “protest’ ALJ decisions.
Under these final rules, the
responsibility for identifying and
referring cases to the Council is
expanded to include OQA and the
components that will perform
operational-support functions in our
new selective sampling and
examination procedures.

The use of case profiles in selective
sampling is a function within the
Agency’s authority that may properly be
assigned to the Appeals Council, OHA,
and other SSA components.
Promulgating regulations to include
such procedures in the set of procedures
SSA uses to exercise the
Commissioner’s own-motion authority
does not denote a mindset prone to
disregard the administrative appeals
process. Instead, that action constitutes
an appropriate initiative to improve the
disability claims process through
rulemaking.

Comment: One commenter stated that
the proposed quality review program
would likely ignore the substantial
evidence rule as related to the findings
and conclusions of ALJs, and that the
proposed program will allow the
Appeals Council to “‘second guess” the
ALJ’s findings and conclusions
concerning the credibility of evidence
based on “‘factors outside the record.”
Another commenter stated that we must
make it clear that the standard for
review will be the substantial evidence
standard.

Response: The Appeals Council
retains authority under §8 404.969,
404.970, 416.1469 and 416.1470 to
review a case, on request for review or
on its own motion, for any reason. It is
the practice of the Appeals Council,
generally, to deny a request for review,
or to decline to review a case on its own
motion, if the case does not meet at least
one of the criteria for review stated in
§8404.970 and 416.1470, which set
forth the reasons for which the Appeals
Council “will”’ review a case. (See
HALLEX sections 1-3-301-1-3-307.)

Under the provisions of §§8404.970(a)
and 416.1470(a), the Appeals Council
will review a case if the ALJ’s decision
is not supported by substantial evidence
or if another of the criteria for review
stated in those sections is met. Under
the provisions of §8404.970(b) and
416.1470(b), if new and material
evidence is submitted to the Appeals
Council that relates to the period on or
before the date of the hearing-level
decision, the Appeals Council will
consider the “entire record”, including
the new and material evidence
submitted, and will decide to review the
case if “it finds that the [ALJ’s] action,
findings, or conclusion is contrary to the
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weight of the evidence currently of
record.”

The additional evidence that the
Appeals Council considers under
§8404.970(b) and 416.1470(b) (if the
evidence is new and material and
relevant to the period at issue) is
typically submitted by claimants or
their representatives. In addition, under
our existing ‘“‘protest” procedures,
effectuating components sometimes
attach to their memoranda to the
Appeals Council potential evidentiary
items encountered in the activities these
components conduct to effectuate
decisions. Thus, for example, if an
updated earnings report that has been
secured to determine benefit amounts
appears to show that the claimant
engaged in substantial gainful activity
after the date on which the hearing-level
decision found that disability began, the
effectuating component may submit the
earnings report to the Appeals Council
as an attachment to a protest
memorandum. Under these final rules,
effectuating components will attach
such items to the written referrals they
make under §§404.969(c) and
416.1469(c).

Evidence that the Appeals Council
considers under §8 404.970(b) and
416.1470(b) to determine whether to
review a case is not part of the record
of the decision that has been made at
the hearing level, of course, but it is part
of the administrative record in any
further proceedings that may occur in
the case. If the Council reviews the case
and a new decision is issued, any
evidentiary items received under these
provisions are made part of the record
for decision that is established, either by
an ALJ following remand or, if the
Appeals Council is able to issue a fully
favorable decision, by the Council.

When a case-examination is
conducted by OQA under the new
quality assurance procedures
established by these final rules, the
OQA analyst who conducts the
examination may consult with a
medical or psychological consultant to
gain insight into whether the decision at
the hearing level was supported by the
record upon which it was based.
Insights gained through such
consultations may be reflected in the
written referrals that OQA will prepare,
as provided in §8404.969(c) and
416.1469(c), to state its reasons for
believing that the Appeals Council
should review the decision on its own
motion. However, the written referrals
made by OQA will attach no statement
or writing by a consultant that could
activate the additional-evidence
provisions of § 404.970(b) or
§416.1470(b). Those provisions will

also not be activated by the written
referral itself, which will document the
procedural history of the case and
express OQA'’s reasons for believing the
case should be reviewed. The written
referral will not constitute an
evidentiary item to be weighed in
decisionmaking. In deciding whether to
review cases referred by OQA, the
Appeals Council will apply the criteria
set forth in §§404.970(a) and
416.1470(a). If the Council reviews the
case, OQA’s written referral will be
included in the procedural portion of
the overall administrative record of the
case, but will not be part of the
evidentiary record upon which any
subsequent decision is based.

Comment: Several commenters
thought that the selective sampling of
allowance decisions would be unfair to
individuals whose cases meet an
applicable case profile. The reasons
given for this view included that such
individuals would effectively face a
higher standard of proof than other
individuals (as a result of the chilling
effect on ALJ readiness to reach a
favorable decision and the existence of
a pre-judgment in favor of denial), and
that the decisions of these individuals
would be placed at special risk by being
subjected to procedures that other
favorable decisions do not face.

Response: We have already discussed
our reasons for believing that these new
procedures will not intimidate ALJs or
chill their decisional independence. We
further note here that use of selective
sampling to identify cases based on the
presence of problematic issues or fact
patterns involves, not a pre-judgment
that these cases should be denied, but
a judgment that the chance of error in
the cases so identified is elevated as
compared to the chance of error in cases
that do not involve such issues and
patterns, and that consideration of the
cases presenting such issues and
patterns provides an increased
opportunity to identify error and policy
issues that should be clarified through
publication of regulations or rulings.

It is true, of course, that the cases of
claimants whose allowance decisions
are selected for consideration for own-
motion review will be subjected to an
examination not given to other cases
and/or possible review by the Appeals
Council. However, for the reasons
discussed below, we believe that these
rules minimize the number of cases we
need to expose to possible review on the
Council’s own motion.

Cases selected for possible own-
motion review will be equally affected
whether chosen by random or selective
sampling procedures. The effects of
own-motion procedures (which can

include providing some individuals
who receive unfavorable decisions
additional administrative consideration
through no action of their own) could
not be wholly eliminated except by
subjecting all cases to own-motion
consideration or by eliminating own-
motion functions altogether. The first of
these options is not currently feasible,
and the second would be inconsistent
with the responsibility of the
Commissioner of Social Security to
ensure consistency and uniformity in
the allocation of benefits through his
final decisions.

Our decision to promulgate these
rules rests on the judgment that use of
selective sampling procedures, together
with our existing random sampling and
“protest” procedures, represents the
best way to minimize the number of
cases we need to subject to possible
own-motion review while also
maximizing the use we can make of our
own-motion capacities to identify
erroneous decisions and to monitor
operation of the claims process
effectively. Use of case examinations by
OQA in conjunction with selective
sampling refines the identification of
cases that should be subjected to
consideration by the Appeals Council
for own-motion review and reduces the
number of cases that we need to subject
to such consideration.

In our judgment, the procedures we
are adopting in these final rules to
improve the disability claims process
are in accord with the following views
the United States Supreme Court
expressed in Califano v. Boles, 443 U.S.
282, 285 (1979), concerning how
fairness can best be assured to
individuals seeking Social Security
benefits:

* * * the Court has been sensitive to the
special difficulties presented by the mass
administration of the social security system.
After the legislative task of classification is
completed, the administrative goal is
accuracy and promptness in the actual
allocation of benefits pursuant to those
classifications. The magnitude of that task is
not amenable to the full trappings of the
adversary process lest again benefit levels be
threatened by the costs of administration.
Mathews v. Eldridge, 424 U.S. 319, 343-349,
96 S.Ct. 893, 906-910, 47 L.Ed.2d. 18 (1976);
Richardson v. Perales, 402 U.S. 389, 406, 91
S.Ct. 1420, 1430, 28 L.Ed.2d. 842 (1971).
Fairness can best be assured by Congress and
the Social Security Administration through
sound managerial techniques and quality
control designed to achieve an acceptable
rate of error.

Comment: Several commenters
expressed concern that SSA has not
specified the case profiles that will be
used in selective sampling. One
commenter contended that this
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omission violated the principle that
regulations should not be vague and
indefinite. Another commenter
contended that SSA would expose ALJs
to claims of bias by not identifying
through notice and comment procedures
the types of cases to be ““targeted.”

Response: We are not specifying the
problematic issues or fact patterns that
will be used in defining the case profiles
to be employed in selective sampling
because these issues and fact patterns
will change over time and we will need
flexibility to address such changes. In
addition, as we explained above in
discussing the distinctions between
“targeting’’ and the selective sampling
procedures we are establishing, we do
not plan to advise adjudicators of the
particular case profiles we are using at
any given time. Considering that it will
also always be clear that neither the
identity of the decisionmaker nor the
identity of the office issuing the
decision has been a factor in the
selection of a case, we believe that these
rules will not in any way expose
decisionmakers to charges of bias.

Comment: One commenter believed
that the proposed rules would create
“internal procedures” and a new layer
of administrative “‘review” without
providing claimants the right to
participate in those procedures/review
and to understand the criteria that the
examining component and the Appeals
Council apply, until a determination to
review the favorable decision has been
made.

Response: These final rules add no
new layer of administrative review. The
only “review” of an ALJ’s decision that
can occur under our regulations, as
currently established and as amended
by these rules, is the “‘review” that
occurs if and when, following its
preliminary consideration of a case, the
Appeals Council decides to review a
case and announces its decision to
review in a notice of review. For the
purposes of the Social Security and SSI
claims process, ‘“own motion” review
means a review that is initiated absent
any motion/appeal or input by the
claimant. The activities SSA conducts to
decide whether to exercise its own-
motion authority (i.e., identification and
referral procedures and the preliminary
consideration of cases that the Appeals
Council conducts, with the assistance of
its staff) are internal functions; they
constitute the way this large Agency
decides whether to exercise its authority
to initiate review of cases unilaterally.
Where the claimant has not requested
review, the proceedings in which the
claimant has a due process right of
participation are limited to those that

occur if the Appeals Council decides,
for the Agency, to review the case.

Under these final rules, the Appeals
Council retains exclusive authority to
decide to review a hearing-level case.
The criteria the Council will apply in
deciding whether to review cases will
remain, as discussed above, those it
currently applies under 8§ 404.969,
404.970, 416.1469, and 416.1470. In
addition, the examination of cases that
OQA conducts under these final rules
will be for the purpose of assessing
whether the criteria for review by the
Appeals Council may be met (or, in
OQA’a view, are met). To make this
point clear, we have modified the
provisions of §§ 404.969(b)(1) and
416.1469(b)(1) that state the purpose of
the case examinations. We have also
modified the explanation of the case
examination set forth above.

Comment: Two commenters likened
the procedures proposed in the NPRM
to the procedures of the SSA
Representation Project, a test project of
the 1980s in which an SSA
representative could participate in
certain ALJ hearings and refer cases to
the Appeals Council for possible own-
motion review. It was contended that
OQA’s function in the new procedures
would be like that of the SSA
representative and would involve the
kind of advocacy that was criticized in
Salling v. Bowen, 641 F. Supp. 1046
(W.D.Va. 1986).

Response: Under these final rules,
OQA will examine cases that have been
initially identified through random and
selective sampling procedures to
determine if a case should be the subject
of a referral and, if that issue is resolved
in the affirmative, to state its reasons for
believing that the decision is not
supported and should be considered by
the Appeals Council for possible review
under its own-motion authority. OQA,
as the SSA component responsible for
SSA'’s quality assurance functions, will
examine cases with no prior
involvement in those cases that might,
even arguably, affect its ability to
impartially assess whether a referral is
warranted under the applicable law,
regulations and rulings. The Appeals
Council, which will decide if own-
motion review is appropriate, has, like
ALJs and all other SSA decisionmakers,
no adjudicative duty other than to
assure that cases are decided impartially
in accordance with Agency policy as
established through law, regulations,
and rulings.

Based on the above considerations,
we see no significant similarity between
the SSA Representation Project and the
quality assurance procedures we are
establishing in these final rules. We also

believe that these procedures support
our ability to continue to provide
informal, nonadversarial adjudication of
cases in a high-volume process.

Comment: One commenter indicated
that, if SSA did not abandon the
proposed rules, it should amend the
rules to provide that SSA will not use
the data gathered to keep records on
ALJs or individual hearing offices
regarding allowance or own-motion
rates or any similar information, to
prohibit the instituting of any form of
continuing education for ““targeted”
ALJs, and to provide for publishing any
data gathered in the program to all ALJs
without mention of the name of any ALJ
or hearing office.

Response: As we discussed above,
there will be no “‘targeting” of ALJs
under these rules, which preclude
consideration of the identity of a
decisionmaker or of a decisionmaking
office and of any data concerning
matters such as a decisionmaker’s
allowance or own-motion rate, in the
random sampling, selective sampling,
and case-effectuation procedures we are
establishing in these final rules. We
intend that these rules should improve
decisional quality principally through
the instructional effects of the Appeals
Council’s adjudicative actions and
through the policy clarifications we will
develop based on these new quality
assurance procedures. The rules
establish no program for providing
individualized feedback, contemplate
no feedback activities that should be
threatening to individual ALJs or the
Corps of ALJs as a whole, and do not
authorize or contemplate publishing
data on named ALJs or hearing offices.

We are not adopting the
recommendation of this commenter that
we should modify these final rules to
prescribe the uses that will be made of
data gathered as a result of the quality
assurance procedures we are
establishing by these rules. The uses of
management information is not a matter
within the scope of these rules.

Comment: One commenter believed
that the new process would be subject
to the same harsh criticism as the
“targeted” reviews of the early 1980s
absent satisfaction of the following
requirements: “‘Both the process for
selecting decisions to review and the
criteria used in the review must be
scrupulously fair and free from bias.
Selection of cases must be made
randomly. Individual ALJs cannot
become targets. Allowance and denial
rates have no part in the selection
process. Reviewers must be clear that
their standard for review is one of
substantial evidence supporting the
ALJ's decision.”
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Response: For reasons discussed
above generally in response to other
comments, and as we further explain
below specifically, we believe that the
new quality assurance procedures we
are establishing in these final rules
exhibit each of the characteristics urged
by this commenter. We note that while
the new procedures provide for
selective as well as random sampling,
our selective sampling of cases will
typically involve random elements and
will be scrupulously fair and free from
bias.

Individual ALJs cannot become
targets under those procedures and
allowance and denial rates have no part
in the selection process. The new
procedures and these rules cause no
change in the criteria for reviewing
hearing level decisions and orders of
dismissal, or in the practices the Appeal
Council follows in applying the
substantial evidence standard and other
criteria in deciding whether to review a
case.

Other Changes

We have modified the provisions of
§§404.969(b)(2) and 416.1469(b)(2), and
the explanation of those provisions set
forth above, to emphasize that a referral
resulting from the effectuating process
rests on the belief of an effectuating
component that a decision cannot be
effectuated (for a reason stated in those
provisions) and does not represent a
pre-judgement by the Agency that
review of the decision is appropriate.
The Appeals Council retains exclusive
authority under these final rules to
decide for the Agency whether a
hearing-level decision should be
reviewed.

Regulatory Procedures
Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that these rules do meet the
criteria for a significant regulatory
action under Executive Order 12866.
They were therefore submitted to OMB
for review. These rules do not adversely
affect State, local or tribal governments.
The rules are expected to result in
administrative costs of less than $5
million annually and to have no
significant impact on program costs.
Therefore, we have not prepared a cost
benefit analysis under Executive Order
12866.

Regulatory Flexibility Act

We certify that these regulations will
not have a significant economic impact
on a substantial number of small entities
because these rules affect only

individuals. Therefore, a regulatory
flexibility analysis as provided in the
Regulatory Flexibility Act, as amended,
is not required.

Paperwork Reduction Act

These regulations impose no new
reporting or record keeping
requirements requiring OMB clearance.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security-
Disability Insurance; 96.002, Social Security-
Retirement Insurance; 96.003, Social
Security-Special Benefits for Persons Aged 72
and Over; 96.004, Social Security-Survivors
Insurance; 96.006, Supplemental Security
Income)

List of Subjects

20 CFR Part 404

Administrative practice and
procedure, Death benefits, Disability
benefits, Old-Age, Survivors and
Disability Insurance, Reporting and
recordkeeping requirements, Social
Security.

20 CFR Part 416

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs,
Supplemental Security Income (SSI),
Reporting and recordkeeping
requirements.

Dated: May 27, 1998.
Kenneth S. Apfel,
Commissioner of Social Security.

For the reasons set out in the
preamble, subpart J of part 404 and
subpart N of part 416 of chapter Il of
title 20 of the Code of Federal
Regulations are amended as set forth
below.

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950- )

20 CFR part 404, Subpart J, is
amended as follows:

1. The authority citation for subpart J
of part 404 continues to read as follows:

Authority: Secs. 201(j), 205(a), (b), (d)—(h),
and (j), 221, 225, and 702(a)(5) of the Social
Security Act (42 U.S.C. 401(j), 405(a), (b),
(d)=(h), and (j), 421, 425, and 902(a)(5)); 31
U.S.C. 3720A; sec. 5, Pub. L. 97-455, 96 Stat.
2500 (42 U.S.C. 405 note); secs. 5, 6(c)—(e),
and 15, Pub. L. 98-460, 98 Stat. 1802 (42
U.S.C. 421 note).

2. Section 404.969 is revised to read
as follows:

§404.969 Appeals Council initiates review.
(a) General. Anytime within 60 days
after the date of a decision or dismissal
that is subject to review under this
section, the Appeals Council may
decide on its own motion to review the

action that was taken in your case. We
may refer your case to the Appeals
Council for it to consider reviewing
under this authority.

(b) Identification of cases. We will
identify a case for referral to the
Appeals Council for possible review
under its own-motion authority before
we effectuate a decision in the case. We
will identify cases for referral to the
Appeals Council through random and
selective sampling techniques, which
we may use in association with
examination of the cases identified by
sampling. We will also identify cases for
referral to the Appeals Council through
the evaluation of cases we conduct in
order to effectuate decisions.

(1) Random and selective sampling
and case examinations. We may use
random and selective sampling to
identify cases involving any type of
action (i.e., wholly or partially favorable
decisions, unfavorable decisions, or
dismissals) and any type of benefits (i.e.,
benefits based on disability and benefits
not based on disability). We will use
selective sampling to identify cases that
exhibit problematic issues or fact
patterns that increase the likelihood of
error. Neither our random sampling
procedures nor our selective sampling
procedures will identify cases based on
the identity of the decisionmaker or the
identity of the office issuing the
decision. We may examine cases that
have been identified through random or
selective sampling to refine the
identification of cases that may meet the
criteria for review by the Appeals
Council.

(2) Identification as a result of the
effectuation process. We may refer a
case requiring effectuation to the
Appeals Council if, in the view of the
effectuating component, the decision
cannot be effectuated because it
contains a clerical error affecting the
outcome of the claim; the decision is
clearly inconsistent with the Social
Security Act, the regulations, or a
published ruling; or the decision is
unclear regarding a matter that affects
the claim’s outcome.

(c) Referral of cases. We will make
referrals that occur as the result of a case
examination or the effectuation process
in writing. The written referral based on
the results of such a case examination
or the effectuation process will state the
referring component’s reasons for
believing that the Appeals Council
should review the case on its own
motion. Referrals that result from
selective sampling without a case
examination may be accompanied by a
written statement identifying the
issue(s) or fact pattern that caused the
referral. Referrals that result from
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random sampling without a case
examination will only identify the case
as a random sample case.

(d) Appeals Council’s action. If the
Appeals Council decides to review a
decision or dismissal on its own motion,
it will mail a notice of review to all the
parties as provided in §404.973. The
Appeals Council will include with that
notice a copy of any written referral it
has received under paragraph (c) of this
section. The Appeals Council’s decision
to review a case is established by its
issuance of the notice of review. If it is
unable to decide within the applicable
60-day period whether to review a
decision or dismissal, the Appeals
Council may consider the case to
determine if the decision or dismissal
should be reopened pursuant to
§8404.987 and 404.988. If the Appeals
Council decides to review a decision on
its own motion or to reopen a decision
as provided in 88 404.987 and 404.988,
the notice of review or the notice of
reopening issued by the Appeals
Council will advise, where appropriate,
that interim benefits will be payable if
a final decision has not been issued
within 110 days after the date of the
decision that is reviewed or reopened,
and that any interim benefits paid will
not be considered overpayments unless
the benefits are fraudulently obtained.

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

20 CFR Part 416, Subpart N, is
amended as follows:

1. The authority citation for subpart N
continues to read as follows:

Authority: Sec. 702(a)(5), 1631, and 1633
of the Social Security Act (42 U.S.C.
902(a)(5), 1383, and 1383b).

2. Section 416.1469 is revised to read
as follows:

§416.1469 Appeals Council initiates
review.

(a) General. Anytime within 60 days
after the date of a decision or dismissal
that is subject to review under this
section, the Appeals Council may
decide on its own motion to review the
action that was taken in your case. We
may refer your case to the Appeals
Council for it to consider reviewing
under this authority.

(b) Identification of cases. We will
identify a case for referral to the
Appeals Council for possible review
under its own-motion authority before
we effectuate a decision in the case. We
will identify cases for referral to the
Appeals Council through random and
selective sampling techniques, which
we may use in association with

examination of the cases identified by
sampling. We will also identify cases for
referral to the Appeals Council through
the evaluation of cases we conduct in
order to effectuate decisions.

(1) Random and selective sampling
and case examinations. We may use
random and selective sampling to
identify cases involving any type of
action (i.e., wholly or partially favorable
decisions, unfavorable decisions, or
dismissals) and any type of benefits (i.e.,
benefits based on disability and benefits
not based on disability). We will use
selective sampling to identify cases that
exhibit problematic issues or fact
patterns that increase the likelihood of
error. Neither our random sampling
procedures nor our selective sampling
procedures will identify cases based on
the identity of the decisionmaker or the
identity of the office issuing the
decision. We may examine cases that
have been identified through random or
selective sampling to refine the
identification of cases that may meet the
criteria for review by the Appeals
Council.

(2) Identification as a result of the
effectuation process. We may refer a
case requiring effectuation to the
Appeals Council if, in the view of the
effectuating component, the decision
cannot be effectuated because it
contains a clerical error affecting the
outcome of the claim; the decision is
clearly inconsistent with the Social
Security Act, the regulations, or a
published ruling; or the decision is
unclear regarding a matter that affects
the claim’s outcome.

(c) Referral of cases. We will make
referrals that occur as the result of a case
examination or the effectuation process
in writing. The written referral based on
the results of such a case examination
or the effectuation process will state the
referring component’s reasons for
believing that the Appeals Council
should review the case on its own
motion. Referrals that result from
selective sampling without a case
examination may be accompanied by a
written statement identifying the
issue(s) or fact pattern that caused the
referral. Referrals that result from
random sampling without a case
examination will only identify the case
as a random sample case.

(d) Appeals Council’s action. If the
Appeals Council decides to review a
decision or dismissal on its own motion,
it will mail a notice of review to all the
parties as provided in §416.1473. The
Appeals Council will include with that
notice a copy of any written referral it
has received under paragraph (c) of this
section. The Appeals Council’s decision
to review a case is established by its

issuance of the notice of review. If it is
unable to decide within the applicable
60-day period whether to review a
decision or dismissal, the Appeals
Council may consider the case to
determine if the decision or dismissal
should be reopened pursuant to
§8416.1487 and 416.1488. If the
Appeals Council decides to review a
decision on its own motion or to reopen
a decision as provided in §8416.1487
and 416.1488, the notice of review or
the notice of reopening issued by the
Appeals Council will advise, where
appropriate, that interim benefits will be
payable if a final decision has not been
issued within 110 days after the date of
the decision that is reviewed or
reopened, and that any interim benefits
paid will not be considered
overpayments unless the benefits are
fraudulently obtained.

[FR Doc. 98-17633 Filed 7-6-98; 8:45 am]
BILLING CODE 4190-29-P

DEPARTMENT OF STATE

22 CFR Part 140
[Public Notice 2840]

Bureau for International Narcotics and
Law Enforcement Affairs; Prohibition
on Assistance to Drug Traffickers

AGENCY: Department of State (Bureau for
International Narcotics and Law
Enforcement Affairs).

ACTION: Final rule.

SUMMARY: The Department of State
issues these regulations to implement
Section 487 of the Foreign Assistance
Act of 1961, as amended (“FAA”) (22
U.S.C. 2291f).

Section 487(a) directs the President to
take all reasonable steps to ensure that
assistance provided under the Foreign
Assistance Act or the Arms Export
Control Act is not provided to or
through any individual or entity that the
President knows or has reason to believe
has been convicted of a violation of, or
a conspiracy to violate, any law or
regulation of the United States, a State
or the District of Columbia, or a foreign
country relating to narcotic or
psychotropic drugs or other controlled
substances; or is or has been an illicit
trafficker in any such controlled
substance or is or has been a knowing
assistor, abettor, conspirator, or colluder
with others in the illicit trafficking of
any such substance. This rule
establishes a single government-wide
enforcement mechanism for Section
487. The regulations seek to achieve
rigorous statutory enforcement in a
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manner consistent with efficient foreign
assistance program administration. They
also seek to ensure protection of the
procedural rights and interests of
assistance recipients.

DATES: Effective date: October 5, 1998.
FOR FURTHER INFORMATION CONTACT:
Office of Policy, Planning and
Coordination, Bureau for International
Narcotics and Law Enforcement Affairs,
Department of State, 202—647-0457, or
Office of Law Enforcement and
Intelligence, Office of the Legal Adviser,
Department of State, 202—647-7324.
SUPPLEMENTARY INFORMATION: This rule
implements Section 487 of the Foreign
Assistance Act of 1961, as amended (22
U.S.C. Sec. 2291f). The requirements of
Section 487 are described in the
Summary, above. The law further
directs that regulations be issued to
carry out the section and be submitted
to Congress before they take effect. The
responsibilities of the President under
Section 487 have been delegated to the
Secretary of State (E.O. 12163). The
Secretary of State is issuing these
regulations and has delegated the
responsibility for their implementation
to the Assistant Secretary for
International Narcotics and Law
Enforcement Affairs. The regulations are
set forth in a new part of the Code of
Federal Regulations, 22 CFR Part 140.
Proposed regulations were published for
comment on Feb. 9, 1995 (60 FR 7737)
and modifications have been made in
light of comments received. The
regulations have been submitted to
Congress, as required by Section 487(c).

The procedures prescribed by these
regulations apply to assistance under
the Foreign Assistance Act of 1961, as
amended, and the Arms Export Control
Act. The regulations are set up in three
Subparts: General (Subpart A, 88 140.1—
140.3); Applicability (Subpart B,
§140.4); and Enforcement (Subpart C,
§8§140.5-140.14).

The General Subpart (Subpart A)
provides a statement of the regulations’
purpose (8§ 140.1), based upon the
language of Section 487 of the Foreign
Assistance Act; identifies the authorities
for issuance of the regulations (8 140.2);
and defines key terms used in the
regulations (§ 140.3). The broad
coverage of the regulations is reflected
in the definitions of drug trafficking
(8140.3(e)), money laundering
(8 140.3(f)), and narcotics offense
(8140.3(9)), which are intended to be
comprehensive. As noted in the
definition of drug trafficking, it
encompasses drug-related money
laundering. One commenting agency
asked for further definition of the terms

“illicit,” “illicitly,” and ““criminal.”

That comment was not adopted because
we believe such definitions are not
necessary. We note that the terms
encompass activities that are illicit or
illegal under the laws applicable to such
activities.

Two of the key terms defined in the
regulations are ““‘covered country”
(8140.3(d)) and “‘covered assistance”
(8140.3(c)). The term ““covered country”
corresponds to those countries listed on
the “majors list,” i.e., the list of major
illicit drug producing countries and
major drug-transit countries, as
determined annually by the President
and transmitted to the appropriate
Congressional committees as required
by section 490(h) of the FAA.

The term *‘covered assistance’ is
defined broadly, while excluding
assessed contributions to an
international organization and
assistance that by operation of law is not
subject to Section 487. The definition
further provides that assistance in
amounts less than $100,000 is excluded
unless it pertains to: recipients of
scholarships, fellowships, or participant
training; or a covered individual or
entity reasonably suspected of being or
having been involved in drug trafficking
by the agency providing assistance.
These definitions are intended to ensure
rigorous application of the statutory
prohibition on assistance to drug
traffickers, while fostering efficient
program administration. Several
comments requested a more complete
listing of assistance that would be
excluded from the term “‘covered
assistance’ by operation of other laws.
Because such a list depends on specific
statutory exemptions and is subect to
change, we have concluded that further
guidance in this area is more
appropriately left to the implementing
regulations of the relevant agency,
which will be in a better position to
keep the guidance current.

One agency recommended the
addition of a definition of the term
‘““convicted;” that definition has been
added as § 140.3(a).

For ease of reference, the term
“covered individual or entity” is
defined in §140.4, where it is used,
rather than in the definition section.
Likewise, the term ““key individual™ is
described in § 140.6(a)(3), where it is
introduced.

The term **Country Narcotics
Coordinator” is defined in section
140.3(b). Comments from one agency
acknowledged that the definition is
drafted to preserve flexibility by not
specifying particular positions at U.S.
posts abroad but recommended further
clarification to ensure that a designated
CNC would be qualified to handle

sensitive law enforcement information.
The definition has not been changed,
but we note that the CNC is a key
position often held by the Deputy Chief
of Mission at a U.S. diplomatic post. In
the event that another person were
assigned to exercise these functions,
that person would necessarily have
equally appropriate clearances to handle
sensitive law enforcement information.

The Applicability Subpart (Subpart B)
explains the scope of the regulations.
Their applicability is keyed primarily to
““covered individuals and entities’ that
receive or provide direct or first-tier
‘“‘covered assistance’ and are located or
providing assistance within a “covered
country.” Concerns were raised that the
definition of a ““covered country” as one
on the list of major illicit drug
producing or drug-transit countries
issued annually pursuant to section
490(h) of the Foreign Assistance Act of
1961, as amended, would preclude
action concerning assistance to a
portion of a country or to another
country on which relevant information
is developed after issuance of the list. In
response, § 104.4(b) has been rewritten
to include coverage of assistance within
any other country, or portion thereof,
that the Secretary of State or the
Secretary’s designee may at any time
determine should be treated as if it were
a covered country in order to fulfill the
purpose of the regulations
(8 140.4(b)(1)). Furthermore, the
regulations have been drafted carefully
to ensure they are given their full
statutory scope, i.e., that they are
applied whenever an agency providing
covered assistance has reasonable
grounds to suspect that a proposed
recipient individual or entity may be or
may have been involved in drug
trafficking or may have been convicted
of a narcotics offense regardless of the
country involved (§ 140.4(b)(2); see also
88140.3(c)(2), 140.7(a), 140.9(a) and
140.11).

The regulations are also applicable
where a government agency providing
covered assistance within a covered
country has specifically designated a
recipient beyond the first tier (see
§8140.4(a), 140.7(b)). Additionally, they
apply to individuals who receive a
scholarship, fellowship, or participant
training (unless the assistance is
provided through a multilateral
institution or international organization
and the recipient has not been
designated by the agency providing
assistance). Further assurance that drug
traffickers will not receive assistance is
provided by the requirement that where
an agency providing covered assistance
to a multilateral institution or
international organization does not



Federal Register/Vol.

63, No. 129/ Tuesday, July 7, 1998/Rules and Regulations

36573

designate the assistance recipient, the
agency’s agreement with the multilateral
institution or international organization
shall stipulate that such entity is to
make reasonable efforts to ensure that
the assistance is not diverted in support
of drug trafficking (8 140.7(c)).

The factual circumstances that give
rise to application of the regulations are
highly varied and may, on occasion,
have potentially serious or sensitive
foreign relations, national security, or
law enforcement consequences. In rare
circumstances, such potential
consequences may require that, in
fulfilling the statutory requirements of
Section 487, the procedures set forth in
the regulations be expanded, modified,
utilized in a different manner or not
utilized. This necessary flexibility is
provided in the initial clause of § 140.4.
In response to comments by one agency
raising concerns about possible
disclosure of law enforcement
investigatory information, however, that
section has been amended to provide
that §8 140.13 and 140.14 will apply in
all cases.

The Enforcement Subpart (Subpart C)
contains an overview (8 140.5), which
outlines the Subpart’s scope. The
applicable determination procedures,
criteria to be applied in deciding
whether to withhold assistance or take
other measures, and procedures
concerning violations identified
subsequent to the obligation of funds are
set forth in the Enforcement Subpart.
The applicability of these procedures
varies depending on the nature of the
proposed recipient. The general
framework is set forth in § 140.6, in the
context of covered assistance to foreign
government entities. Variations of that
framework are set forth in separate
sections for: multilateral institutions
and international organizations
(8140.7); recipients of scholarships,
fellowships, and participant training
(8 140.8); other non-governmental
entities and individuals (§ 140.9); and
intermediate credit institutions
(8 140.10). (Note: In §140.9 the use of
the phrase ‘““non-governmental entity” is
meant to encompass a broader category
of organizations than might be
encompassed by the term ““non-
governmental organization” or its
acronym, “NGO.” As explained in
§140.9, it includes not only private
voluntary agencies and educational
institutions, but also for-profit firms and
any other non-governmental
organizations.)

The determination procedures set
forth in the regulations are applied by
the Country Narcotics Coordinator (as
defined in §140.3(b)), who is
responsible in the first instance for

reviewing available information to
determine whether a proposed
assistance recipient is to be granted or
denied assistance or whether other
measures are to be taken to structure the
provision of the assistance in such a
way as to meet the requirements of
Section 487 of the Foreign Assistance
Act (8§ 140.6(a)). Comments from one
agency pointed out that agencies
providing information that will be used
for this purpose have a strong interest in
how the system for reviewing
information as required under
§140.6(a)(1) is developed and suggested
that parameters of such a system be
included in the regulations. We have
decided not to change the regulations on
this point although we will provide
guidance to CNCs separately on this
matter in order to preserve flexibility in
developing and adjusting such a system
over time. Nevertheless, the State
Department will consult with agencies
that supply information in developing
that guidance. An agency proposing
assistance is responsible for providing
the Country Narcotics Coordinator with
the name of each key individual within
a prospective recipient entity who may
be expected to control or benefit from
assistance as well as other relevant
information that is readily available
(8140.6(a)(3)). Questions as to who
should be included in the group of key
individuals will be resolved by the CNC,
with review by the Assistant Secretary
for INL at the request of the agency.

Section 140.6(a)(6) further provides
that it is the Assistant Secretary of State
for International Narcotics and Law
Enforcement Affairs (rather than the
Country Narcotics Coordinator), in
consultation with appropriate bureaus
and agencies, who ordinarily will make
any decision to withhold assistance or
take other measures based on
information or allegations that a key
individual who is a senior government
official of a foreign government has been
convicted of a narcotics offense or has
been engaged in drug trafficking.
Personal involvement at or above the
Assistant Secretary of State level is
appropriate in such a case because it
involves inherently sensitive foreign
policy issues.

The regulations provide a two-week
period, extendable if necessary for
another two weeks, within which the
Country Narcotics Coordinator, in
consultation with the agency proposing
the assistance and other appropriate
bureaus and agencies, is to make a
determination whether assistance is to
be provided or withheld, or other
measures are to be taken to meet the
requirements of section 487. The
reference to other appropriate bureaus

and agencies was added in response to
a comment from one agency noting that
the decision would need to be made on
the basis of information supplied by
other, often law enforcement, agencies.
Section 140.6(b) outlines the factors to
be considered in determining whether
to withhold assistance or take other
measures. In response to comments
from one agency requesting additional
guidance concerning the standard
“reasonable belief,”” we have changed
that term as used in 140.6(b) to the exact
words of the statute, “‘reason to believe”
that a proposed recipient has been
engaged in drug trafficking activities.
When there is evidence that might lead
to such a finding, the CNC will decide
whether reports are credible and sources
reliable, thus providing a reason to
believe rather than merely raising a
suspicion.

In response to comments requesting
further guidance on implementation, a
new subsection (b)(3)(v) has been added
to make clear that measures other than
denial of assistance may be appropriate
in certain cases where a negative
determination is made as to one or more
key individuals.

The enforcement procedures
applicable to recipients of scholarships,
fellowships, and participant training
(8 140.8) and to other non-governmental
entities and individuals (8§ 140.9)
include a pre-approval certification
process. The regulations specify that
false certification may subject the
signatory to U.S. criminal prosecution
under 18 U.S.C. 1001. (See §8 140.8(b),
140.9(c).) Although this penalty is
described in the regulations, it is
established independently by the
referenced statute. The identification of
a penalty in the regulations is not meant
to limit the application of any criminal
or civil penalty otherwise applicable.

Section 140.10 concerns the
procedures applicable to intermediate
credit institutions. Such institutions are
to be treated as either foreign
government entities or non-
governmental entities, depending on the
nature of the particular institution.
Section 140.10 also requires that
agreements with such intermediate
credit institutions include a contract
clause concerning a refund procedure
applicable to loans exceeding $1,000
made by any intermediate credit
institution.

Section 140.11 clarifies that the
enforcement procedures established by
§§140.6-140.10 are not exhaustive, but
represent only the minimum applicable
procedures implementing Section 487 of
the Foreign Assistance Act.

The remaining provisions of the
regulations establish notification and
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review procedures. One agency
commented that only the law
enforcement agency whose investigation
may be affected by disclosure of
information is in a position to make a
determination regarding the
appropriateness of notifications and any
decision to provide additional
information. In response to these
comments, §140.13(a) has been
amended to ensure that no information
beyond the statutory basis for
withholding, suspending or terminating
assistance to a foreign government or
entity will be provided without the
agreement of the originating agency.
Special care has also been taken to
minimize the risk that notification will
interfere with an ongoing criminal
investigation (§ 140.13(b)). An agency
proposing covered assistance may
request review of a Country Narcotics
Coordinator’s decision that the
assistance must be withheld or other
measures taken to comply with section
487 (§140.12). In addition, where the
prospective assistance recipient is a U.S.
entity, U.S. citizen, or permanent U.S.
resident, a Country Narcotics
Coordinator’s preliminary decision to
withhold assistance is referred to the
Assistant Secretary of State for
International Narcotics and Law
Enforcement Affairs for final
determination (8§ 140.14). As with
§140.13, in response to comments,
§140.14(a) has been revised to provide
that decisions on appropriate action
concerning U.S. entities and individuals
will be taken in consultation not only
with the agency proposing the
assistance but also the agency or
agencies that provided information
reviewed or relied upon in making the
preliminary decision. One agency
expressed concerns that procedures
previously anticipated for review of
denials of assistance under this section
could be viewed as introducing a
standard of proof inconsistent with
section 487 and could lead to disclosure
of classified materials or law
enforcement investigative information.
The section has been amended to
remove references to pre-existing review
procedures which would not ordinarily
be applicable in the context of
assistance grants. Section 140.14(b) also
now states explicitly that the regulations
shall not be interpreted to create a right
to classified information or law
enforcement investigatory information
by such entity or individual.

This amendment involves a foreign
affairs function of the United States, as
well as public grants, benefits and
contracts, and is accordingly not subject
to the requirements of the Regulatory

Flexibility Act, as amended by the

Small Business Regulatory Enforcement
Fairness Act of 1996. It is also exempt
from review under Executive Order
12866 but has been reviewed internally
by the Department to ensure consistency
with the purposes thereof.

List of Subjects in 22 CFR Part 140

Drug traffic control, Foreign aid.

For the reasons set out in the
preamble, 22 CFR 140 is added to
subchapter N as follows:

PART 140—PROHIBITION ON
ASSISTANCE TO DRUG TRAFFICKERS

Subpart A—General

Sec.

140.1 Purpose.
140.2 Authorities.
140.3 Definitions.

Subpart B—Applicability
140.4 Applicability.

Subpart C—Enforcement

140.5 Overview.

140.6 Foreign government entities.

140.7 Multilateral institutions and
international organizations.

140.8 Recipients of scholarships,
fellowships, and participant training.

140.9 Other non-governmental entities and
individuals.

140.10 Intermediate credit institutions.

140.11 Minimum enforcement procedures.

140.12 Interagency review procedures.

140.13 Notification to foreign entities and
individuals.

140.14 Special procedures for U.S. entities
and individuals.

Authority: 22 U.S.C. 2651a(a)(4).

Subpart A—General
§140.1 Purpose.

(a) This part implements Section 487
of the Foreign Assistance Act of 1961,
as amended (22 U.S.C. Sec. 2291f).

(b) Section 487(a) directs the
President to ‘“‘take all reasonable steps”
to ensure that assistance under the
Foreign Assistance Act of 1961 (FAA)
and the Arms Export Control Act
(AECA) “is not provided to or through
any individual or entity that the
President knows or has reason to
believe™:

(1) has been convicted of a violation of, or
a conspiracy to violate, any law or regulation
of the United States, a State or the District
of Columbia, or a foreign country relating [to]
narcotic or psychotropic drugs or other
controlled substances; or

(2) is or has been an illicit trafficker in any
such controlled substance or is or has been
a knowing assistor, abettor, conspirator, or
colluder with others in the illicit trafficking
in any such substance.

§140.2 Authorities.

Authority to implement FAA Section
487 was delegated by the President to
the Secretary of State by E.O. 12163, as
amended, and further delegated by the
Secretary to the Assistant Secretary of
State for International Narcotics and
Law Enforcement Affairs by Delegation
of Authority No. 145, dated Feb. 4, 1980
(45 FR 11655), as amended.

§140.3 Definitions.

The following definitions shall apply
for the purpose of this part:

(a) Convicted. The act of being found
guilty of or legally responsible for a
criminal offense, and receiving a
conviction or judgment by a court of
competent jurisdiction, whether by
verdict or plea, and including
convictions entered upon a plea of nolo
contendere.

(b) Country Narcotics Coordinator.
The individual assigned by the Chief of
Mission of a U.S. diplomatic post, in
consultation with the Assistant
Secretary of State for International
Narcotics and Law Enforcement Affairs,
in each foreign country to coordinate
United States government policies and
activities within a country related to
counternarcotics efforts.

(c) Covered assistance. Any assistance
provided by an agency of the United
States government under the FAA or
AECA, except that it does not include:

(1) Assistance that by operation of the
law is not subject to FAA Section 487,
such as:

(i) Disaster relief and rehabilitation
provided under Chapter 9 of Part | of the
FAA; and

(ii) Assistance provided to small
farmers when part of a community-
based alternative development program
under Part | or Chapter 4 of Part Il of
the FAA;

(2) Assistance in a total amount less
than $100,000 regarding a specific
activity, program, or agreement, except
that the procedures in § 140.8 for
recipients of scholarships, fellowships,
and participant training shall apply
regardless of amount. However,
assistance shall be deemed covered
assistance regardless of amount if the
agency providing assistance has
reasonable grounds to suspect that a
covered individual or entity may be or
may have been involved in drug
trafficking; or

(3) Payments of dues or other assessed
contributions to an international
organization.

(d) Covered country. A country that
has been determined by the President to
be either a ““major illicit drug
producing’ or ‘““major drug-transit”
country under Chapter 8 of Part | of the
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FAA. The list of covered countries is
submitted to Congress annually and set
forth in the International Narcotics
Control Strategy Report.

(e) Drug trafficking. Any activity
undertaken illicitly to cultivate,
produce, manufacture, distribute, sell,
finance or transport, or to assist, abet,
conspire, or collude with others in illicit
activities, including money laundering,
relating to narcotic or psychotropic
drugs, precursor chemicals, or other
controlled substances.

(f) Money laundering. The process
whereby proceeds of criminal activity
are transported, transferred,
transformed, converted, or intermingled
with legally acquired funds, for the
purpose of concealing or disguising the
true nature, source, disposition,
movement, or ownership of those
proceeds. The goal of money laundering
is to make funds derived from or
associated with illicit activity appear to
have been acquired legally.

(9) Narcotics offense. A violation of,
or a conspiracy to violate, any law or
regulation of the United States, a State
or the District of Columbia, or a foreign
country relating to narcotic or
psychotropic drugs or other controlled
substances.

Subpart B—Applicability

§140.4 Applicability.

Except as otherwise provided herein
or as otherwise specially determined by
the Secretary of State or the Secretary’s
designee (except that decisions on
notification and/or disclosure shall in
all cases be subject to the provisions of
8§ 140.13 through 140.14), the
procedures prescribed by this part apply
to any ‘“‘covered individual or entity,”
i.e., any individual or entity, including
a foreign government entity, a
multilateral institution or international
organization, or a U.S. or foreign non-
governmental entity: (a)(1) That is
receiving or providing covered
assistance as a party to a grant, loan,
guarantee, cooperative agreement,
contract, or other direct agreement with
an agency of the United States (a ““first-
tier”’ recipient); or

(2) That is receiving covered
assistance

(A) Beyond the first tier if specifically
designated to receive such assistance by
a U.S. government agency; or

(B) In the form of a scholarship,
fellowship, or participant training,
except certain recipients funded
through a multilateral institution or
international organization, as provided
in §140.7(c); and

(b)(1) That is located in or providing
covered assistance within a covered

country or within any other country, or
portion thereof, that the Secretary of
State or the Secretary’s designee may at
any time determine should be treated, in
order to fulfill the purpose of this part,
as if it were a covered country; or

(2) As to which the agency providing
assistance or any other interested
agency has reasonable grounds to
suspect current or past involvement in
drug trafficking or conviction of a
narcotics offense, regardless of whether
the assistance is provided within a
covered country.

Examples:

(1) Under a $500,000 bilateral grant
agreement with the Agency for International
Development providing covered assistance,
Ministry Y of Government A, the government
of a covered country, enters into a $150,000
contract with Corporation X. Ministry Y is a
covered entity. However, Corporation X is
not a covered entity because the contract is
not a direct contract with an agency of the
United States.

(2) Under a $1,000,000 grant from the
Department of State providing covered
assistance, Corporation B makes a $120,000
subgrant to University Y for the training of
12 individuals. If Corporation B is located in
or providing assistance within a covered
country, it is a covered entity and the 12
individuals receiving participant training are
covered individuals. University Y is not a
covered entity.

(3) University C, which is not located in a
covered country, receives a $1 million
regional assistance research project grant
from the Agency for International
development, $80,000 of which is provided
for research in covered countries. University
C is not a covered entity. (However, if
$100,000 or more were provided for research
in a covered country or countries, or if
University C were located in a covered
country, then University C would be a
covered entity.)

Subpart C—Enforcement

§140.5 Overview.

This subpart sets forth the
enforcement procedures applicable
pursuant to § 140.4 to the various types
of covered individuals and entities with
respect to covered assistance. Section
140.6 establishes the procedures
applicable to foreign government
entities, including any such entity that
is covered by the definition of a *“foreign
state” set forth in the Foreign Sovereign
Immunities Act, 28 U.S.C. Sec. 1603(a).
Section 140.7 establishes the procedures
applicable to multilateral institutions
and international organizations. Section
140.8 establishes the procedures
applicable to recipients of scholarships
and fellowships and participant
trainees. Section 140.9 establishes the
procedures applicable to non-
governmental entities. Section 140.10
sets forth additional procedures

applicable to intermediate credit
institutions. Sections 140.11 through
140.14 contain general provisions
related to the enforcement process.

§140.6 Foreign government entities.

(a) Determination Procedures. (1) The
Country Narcotics Coordinator shall be
responsible for establishing a system for
reviewing available information
regarding narcotics offense convictions
and drug trafficking of proposed
assistance recipients under this section
and, except under the circumstances
described in §140.6(a)(6), determining
whether a proposed recipient is to be
denied such assistance or other
measures are to be taken as a result of
the application of FAA Section 487.

(2) Prior to providing covered
assistance to or through a proposed
recipient, the agency providing the
assistance shall provide the Country
Narcotics Coordinator in the country in
which the proposed recipient is located
or, as appropriate, where assistance is to
be provided, the information specified
in §140.6(a)(3) in order that the Country
Narcotics Coordinator may carry out his
or her responsibilities under this part.

(3) In each case, the agency proposing
the assistance shall provide to the
Country Narcotics Coordinator the name
of each key individual within the
recipient entity who may be expected to
control or benefit from assistance as
well as other relevant identifying
information (e.g., address, date of birth)
that is readily available. If a question
arises concerning who should be
included within the group of key
individuals of an entity, the agency
providing the assistance shall consult
with the Country Narcotics Coordinator,
and the decision shall be made by the
Country Narcotics Coordinator. If the
agency proposing the assistance
disagrees with the Country Narcotics
Coordinator’s decision regarding who
should be included within the group of
key individuals, the agency may request
that the decision be reviewed by the
Assistant Secretary of State for
International Narcotics and Law
Enforcement Affairs in consultation
with other appropriate bureaus and
agencies. Any such review undertaken
by the Assistant Secretary of State for
International Narcotics and Law
Enforcement Affairs shall be completed
expeditiously.

(4) Within fourteen calendar days
after receiving the name of a proposed
recipient and other relevant
information, the Country Narcotics
Coordinator shall determine whether
any available information may warrant
withholding assistance or taking other
measures under this part, based on the
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criteria set forth in § 140.6(b). If, during
that period, the Country Narcotics
Coordinator determines that available
information does not so indicate, he or
she shall notify the proposing agency
that the assistance may be provided to
the proposed recipient.

(5) If, during the initial fourteen-day
period, the Country Narcotics
Coordinator determines that information
exists that may warrant withholding
assistance or taking other measures
under this part, then the Country
Narcotics Coordinator shall have
another fourteen calendar days to make
a final determination whether the
assistance shall be provided or withheld
or such other measures taken.

(6) A decision to withhold assistance
or to take other measures based on
information or allegations that a key
individual who is a senior government
official of the host nation has been
convicted of a narcotics offense or has
been engaged in drug trafficking shall be
made by the Assistant Secretary of State
for International Narcotics and Law
Enforcement Affairs, or by a higher
ranking official of the Department of
State, in consultation with other
appropriate bureaus and agencies. For
the purpose of this part, ‘““‘senior
government official”” includes host
nation officials at or above the vice
minister level, heads of host nation law
enforcement agencies, and general or
flag officers of the host nation armed
forces.

(b) Criteria to be Applied. (1) A
decision to withhold assistance or take
other measures shall be based on
knowledge or reason to believe that the
proposed recipient, within the past ten
years, has:

(i) Been convicted of a narcotics
offense as defined in this part; or

(ii) Been engaged in drug trafficking,
regardless of whether there has been a
conviction.

(2) Factors that may support a
decision to withhold assistance or take
other measures based on reason to
believe that the proposed recipient has
been engaged in drug trafficking
activities within the past ten years when
there has been no conviction of such an
offense may include, but are not limited
to, the following:

(i) Admission of participation in such
activities;

(ii) A long record of arrests for drug
trafficking activities with an
unexplained failure to prosecute by the
local government;

(iii) Adequate reliable information
indicating involvement in drug
trafficking.

(3) If the Country Narcotics
Coordinator knows or has reason to

believe that a key individual (as
described in §140.6(a)(3)) within a
proposed recipient entity has been
convicted of a narcotics offense or has
been engaged in drug trafficking under
the terms of this part, the Country
Narcotics Coordinator must then decide
whether withholding assistance from
the entity or taking other measures to
structure the provision of assistance to
meet the requirements of section 487 is
warranted. This decision shall be made
in consultation with the agency
proposing the assistance and other
appropriate bureaus and agencies. In
making this determination, the Country
Narcotics Coordinator shall take into
account:

(i) The extent to which such
individual would have control over
assistance received,;

(ii) The extent to which such
individual could benefit personally
from the assistance;

(iii) Whether such individual has
acted alone or in collaboration with
others associated with the entity;

(iv) The degree to which financial or
other resources of the entity itself have
been used to support drug trafficking;
and

(v) Whether the provision of
assistance to the entity can be structured
in such a way as to exclude from the
effective control or benefit of the
assistance any key individuals with
respect to whom a negative
determination has been made.

(c) Violations Identified Subsequent to
Obligation. The foregoing procedures
provide for a determination before funds
are obligated. If, however, subsequent to
an obligation of funds an assistance
recipient or a key individual of such
recipient is found to have been
convicted of a narcotics offense or to
have been engaged in drug trafficking
(e.g., the head of a recipient entity
changes during the course of an activity
and the new head is found to have been
engaged in drug trafficking), appropriate
action should be taken, including, if
necessary, termination of the assistance.
Agreements shall be written to permit
termination of assistance in such
circumstances.

§140.7 Multilateral institutions and
international organizations.

Assistance provided to or through
multilateral institutions or international
organizations is subject to this part as
follows:

(a) Where the government agency
providing assistance has reasonable
grounds to suspect that a recipient
multilateral institution or international
organization may be or may have been

involved in drug trafficking, the
provisions of § 140.6 shall apply.

(b) Where the government agency
providing assistance designates the
recipient of assistance from the
multilateral institution or international
organization and the designated
recipient is a covered individual or
entity, the provisions of this part shall
apply as if the assistance were provided
directly to the designated recipient.

(c) Where the government agency
providing assistance does not designate
the recipient of assistance from the
multilateral institution or international
organization, this part do not apply,
other than as provided in paragraph (a)
of this section, except that the agency’s
agreement with the multilateral
institution or international organization
shall stipulate that such entity is to
make reasonable efforts, as necessary, to
ensure that the assistance is not diverted
in support of drug trafficking.

Example:

The State Department provides $600,000 to
the United Nations for the United Nations
Drug Control Program, specifically
designating that Government D of a covered
country receive $150,000 and Corporation E
receive $60,000 for training programs in a
covered country. Individuals who will
receive training are not specifically
designated by the State Department. The
United Nations is a covered entity based on
§140.4(a)(1); Government D is a covered
entity based on 88 140.4(b) and 140.7(b);
Corporation E is not a covered entity under
88140.4(b) and 140.7(b) because it has been
designated to receive less than $100,000 in
assistance (8§ 140.3(c)(2)). Participant trainees
are not covered individuals because they fall
under the exception contained in § 140.7(c)
(see also § 140.4(a)(2)).

§140.8 Recipients of scholarships,
fellowships, and participant training.

(a) Procedures. Individuals who are
located in a covered country and who
are proposed recipients of scholarships,
fellowships, or participant training,
except those falling under the exception
contained in §140.7(c), are subject to
the review procedures, criteria, and
procedures concerning violations
identified subsequent to obligation of
funds set forth in 8 140.6. Such review
of recipient individuals is in addition to
the provisions applicable to the
recipient entity providing the
assistance.

(b) Certifications. Individuals who are
located in a covered country and who
are proposed recipients of scholarships,
fellowships, or participant training shall
also be required to certify prior to
approval that, within the last ten years,
they have not been convicted of a
narcotics offense, have not been engaged
in drug trafficking, and have not
knowingly assisted, abetted, conspired,
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or colluded with others in drug
trafficking. False certification may
subject the assistance recipient to U.S.
criminal prosecution under 18 U.S.C.
Sec. 1001 and to withdrawal of
assistance under this part.

§140.9 Other non-governmental entities
and individuals.

(a) Procedures. Section 140.9 applies
to private voluntary agencies,
educational institutions, for-profit firms,
other non-governmental entities and
private individuals. A non-
governmental entity that is not
organized under the laws of the United
States shall be subject to the review
procedures and criteria set forth in
§140.6(a) and (b). A non-governmental
entity that is organized under the laws
of the United States shall not be subject
to such review procedures and criteria.
However, an agency providing
assistance shall follow such review
procedures and criteria, as modified by
section 8§ 140.14, if the agency has
reasonable grounds to suspect that a
proposed U.S. non-governmental entity
or a key individual of such entity may
be or may have been involved in drug
trafficking or may have been convicted
of a narcotics offense. Procedures set
forth in § 140.6(c) concerning violations
identified subsequent to obligation shall
apply to both U.S. and foreign non-
governmental entities.

Examples:

(1) A $100,000 grant to a covered U.S.
university for participant training would not
be subject to the review procedures and
criteria in § 140.6(a) and (b). However, a
proposed participant would be subject to the
review procedures and criteria in § 140.6(a)
and (b) as part of the agency’s approval
process.

(2) A $100,000 grant to a covered foreign
private voluntary agency for participant
training would be subject to the review
procedures and criteria in 8§ 140.6(a) and (b).
In addition, each proposed participant would
be subject to the review procedures and
criteria in §140.6(a) and (b) as part of the
agency’s approval process.

(b) Refunds. A clause shall be
included in grants, contracts, and other
agreements with both U.S. and foreign
non-governmental entities requiring that
assistance provided to or through such
an entity that is subsequently found to
have been engaged in drug trafficking,
as defined in this part, shall be subject
to refund or recall.

(c) Certifications. Prior to approval of
covered assistance, key individuals (as
described in §140.6(a)(3)) in both U.S.
and foreign non-governmental entities
shall be required to certify that, within
the last ten years, they have not been
convicted of a narcotics offense, have
not been engaged in drug trafficking and

have not knowingly assisted, abetted,
conspired, or colluded with others in
drug trafficking. False certification may
subject the signatory to U.S. criminal
prosecution under 18 U.S.C. Sec. 1001.

§140.10 Intermediate credit institutions.

(a) Treatment as Non-Governmental
Entity or as a Foreign Government
Entity. Intermediate credit institutions
(“ICIs”) shall be subject to either the
procedures applicable to foreign
government entities or those applicable
to non-governmental entities, depending
on the nature of the specific entity. The
Assistant Secretary of State for
International Narcotics and Law
Enforcement Affairs or the Assistant
Secretary’s designee, in consultation
with the agency proposing the
assistance and other appropriate
bureaus and agencies, shall determine
(consistent with the definition of
“foreign state” set forth in the Foreign
Sovereign Immunities Act, 28 U.S.C.
1603(a) and made applicable by § 140.5)
whether the ICI will be treated as a non-
governmental entity or a foreign
government entity.

(b) Refunds. In addition to measures
required as a consequence of an ICI’s
treatment as a non-governmental entity
or a foreign government entity, a clause
shall be included in agreements with all
ICIs requiring that any loan greater than
$1,000 provided by the ICI to an
individual or entity subsequently found
to have been convicted of a narcotics
offense or engaged in drug trafficking, as
defined in this part, shall be subject to
refund or recall.

§140.11 Minimum enforcement
procedures.

Sections 140.6 through 140.10
represent the minimum procedures that
each agency providing assistance must
apply in order to implement FAA
Section 487. Under individual
circumstances, however, additional
measures may be appropriate. In those
cases, agencies providing assistance are
encouraged to take additional steps, as
necessary, to ensure that the statutory
restrictions are enforced.

§140.12 Interagency review procedures.

If the agency proposing the assistance
disagrees with a determination by the
Country Narcotics Coordinator to
withhold assistance or take other
measures, the agency may request that
the determination be reviewed by the
Assistant Secretary of State for
International Narcotics and Law
Enforcement Affairs in coordination
with other appropriate bureaus and
agencies. Unless otherwise determined
by the Assistant Secretary of State for

International Narcotics and Law
Enforcement Affairs, the assistance shall
continue to be withheld pending
resolution of the review.

§140.13 Notification to foreign entities and
individuals.

(a) Unless otherwise determined
under 8140.13(b), if a determination has
been made that assistance to a foreign
entity or individual is to be withheld,
suspended, or terminated under this
part, the agency administering such
assistance shall so inform the affected
entity or individual. Except as the
agency administering such assistance,
the Country Narcotics Coordinator, and
the agency or agencies that are the
source of information that formed the
basis for withholding, suspending, or
terminating assistance may otherwise
agree, the entity or individual shall be
notified solely of the statutory basis for
withholding, suspending, or terminating
assistance.

(b) Before such notification, the
Country Narcotics Coordinator shall be
responsible for ascertaining, in
coordination with the investigating
agency, that notification would not
interfere with an on-going criminal
investigation. If the investigating agency
believes that there is a significant risk of
such interference, the Country Narcotics
Coordinator, in coordination with the
investigating agency, shall determine
the means of compliance with this
statute that best minimizes such risk.

§140.14 Special procedures for U.S.
entities and individuals.

(a) If the Country Narcotics
Coordinator makes a preliminary
decision that evidence exists to justify
withholding, suspending, or terminating
assistance to a U.S. entity, U.S. citizen,
or permanent U.S. resident, the matter
shall be referred immediately to the
Assistant Secretary of State for
International Narcotics and Law
Enforcement Affairs for appropriate
action, to be taken in consultation with
the agency proposing the assistance and
the agency or agencies that provided
information reviewed or relied upon in
making the preliminary decision.

(b) If a determination is made that
assistance is to be withheld, suspended,
or terminated under this part, the
Assistant Secretary of State for
International Narcotics and Law
Enforcement Affairs, or the Assistant
Secretary’s designee, shall notify the
affected U.S. entity, U.S. citizen, or
permanent U.S. resident and provide
such entity or individual with an
opportunity to respond before action is
taken. In no event, shall this part be
interpreted to create a right to classified
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information or law enforcement
investigatory information by such entity
or individual.

Dated: May 31, 1998.
Madeleine K. Albright,
Secretary of State.
[FR Doc. 98-17870 Filed 7-6-98; 8:45 am]
BILLING CODE 4710-08-V

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[SIPTRAX NO. DC-25-2010a; FRL-6120-3]

Approval and Promulgation of Air
Quality Implementation Plans; District
of Columbia; 15 Percent Plan for the
Metropolitan Washington, D.C. Ozone
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is granting conditional
approval of a State Implementation Plan
(SIP) revision submitted by the District
of Columbia (the District) to meet the 15
percent reasonable further progress
implementation plan (15% plan)
requirements of the Clean Air Act (the
Act) for the District’s portion of the
Metropolitan Washington, D.C. ozone
nonattainment area. EPA is granting
conditional approval because the
District’s enhanced inspection
maintenance (I/M) program, which is
one of the many control measures
adopted by the District to achieve the
15% reduction in volatile organic
compounds (VOC), has only been
conditionally approved, the 15% plan
must also be conditionally approved.
The intended effect of this action is to
conditionally approve the 15% plan
submitted by the District of Columbia in
accordance with the Clean Air Act.
DATES: This direct final rule is effective
on September 8, 1998 without further
notice, unless EPA receives adverse
comment by August 6, 1998. If adverse
comment is received, EPA will publish
a timely document withdrawing the
rule.

ADDRESSES: Comments may be mailed to
David L. Arnold, Chief, Ozone and
Mobile Sources Branch, Mailcode
3AP21, U.S. Environmental Protection
Agency—Region I, 841 Chestnut
Building, Philadelphia, Pennsylvania,
19107. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region Ill, 1650 Arch Street,

Philadelphia, Pennsylvania 19103.
Persons interested in examining these
documents should schedule an
appointment with the contact person
(listed below) at least 24 hours before
the visiting day. Copies of the
documents relevant to this action are
also available at the District of Columbia
Department of Public Health, Air
Quality Division, 2100 Martin Luther
King Ave, S.E., Washington, DC 20020.
FOR FURTHER INFORMATION CONTACT:
Christopher Cripps, Ozone and Mobile
Sources Branch (3AP21), U.S. EPA—
Region 111, 1650 Arch Street,
Philadelphia, Pennsylvania 19103, or by
telephone at (215) 814—2179. Questions
may also be addressed via e-mail, at:
cripps.christopher@epamail.epa.gov
[Please note that only written comments
can be accepted for inclusion in the
docket.]

SUPPLEMENTARY INFORMATION: On April
16, 1998 the District of Columbia
Department of Health (DoH) submitted a
revision to its State Implementation
Plan (SIP) for the Washington, D.C.
ozone nonattainment area. The revision
consists of a plan to achieve a fifteen
percent reduction from 1990 base year
levels in volatile organic compound
(VOC) emissions. During the
summertime months, VOC emissions
contribute significantly to the formation
of ground level ozone, and many
volatile organic compounds are also
toxic or hazardous air pollutants.

l. Background

The Washington, D.C. metropolitan
area is classified as a serious ozone
nonattainment area. Section 182(b)(1) of
the Act requires ozone nonattainment
areas classified as moderate or above to
develop plans to meet specific
reasonable further progress, also known
as rate-of-progress (ROP), for the
reduction of VOC emissions.
Specifically, section 182(b)(1) requires a
SIP revision to reduce by 1996 VOC
emissions by fifteen percent from 1990
baseline levels in the area while
accounting for growth in VOC emissions
from 1990 to 1996. These “15% plans”
were due to be submitted to EPA by
November 15, 1993, with the reductions
to occur within 6 years (i.e., November
15, 1996). The Act sets limitations on
the creditability of certain control
measures towards reasonable further
progress. Specifically, states cannot take
credit for reductions achieved by
Federal Motor Vehicle Control Program
(FMVCP) measures (e.g., new car
emissions standards) promulgated prior
to 1990; or for reductions stemming
from regulations promulgated pursuant
to section 211(h) of the Act to lower the

volatility [i.e., Reid Vapor Pressure
(RVP)] of gasoline. Furthermore, section
182(b)(1) of the Act does not allow
credit towards reasonable further
progress for post-1990 corrections to
existing motor vehicle inspection and
maintenance (I/M) programs or
corrections to reasonably available
control technology (RACT) rules, since
these programs were required to be in-
place prior to 1990. In addition to these
restrictions, a creditable measure must
be either in the SIP, result from a
national rule promulgated by EPA or be
contained in a permit issued under Title
V of the Act. Any measure must result
in real, permanent, quantifiable and
enforceable emission reductions to be
creditable toward the 15% goal.

The Washington, D.C. ozone
nonattainment area consists of the entire
District of Columbia, five counties in
Northern Virginia and five counties in
Maryland. Virginia, Maryland and the
District all must demonstrate reasonable
further progress for the Washington,
D.C. nonattainment area. The
Commonwealth of Virginia, State of
Maryland and the District of Columbia
in conjunction with municipal planning
organizations collaborated on a
coordinated 15% plan for the entire
Metropolitan Washington, D.C.
nonattainment area (regional 15% plan).
This was done under the auspices of the
regional air quality planning committee,
the Metropolitan Washington Air
Quality Committee (MWAQC), and with
the assistance of the local municipal
planning organization, the Metropolitan
Washington Council of Governments
(MWCOG), to ensure coordination of air
quality and transportation planning.t

Although the plan was developed by
a regional approach, each jurisdiction is
required to submit its 15% plan to EPA
as a revision to its SIP.

Because the reasonable further
progress requirements such as the 15%
plan affect transportation improvement
plans, municipal planning organizations
have historically been heavily involved
in air quality planning in the

1The Act addresses interstate coordination for
inter-state nonattainment areas (42 U.S.C. 7504)
mainly for nonattainment planning. Because the
interstate air quality planning organization
involved, the MWAQC, meets the requirements of
section 174 of the Act, EPA believes all interstate
coordination requirements have been fulfilled. In
the absence of an agreement to prepare a
nonattainment area-wide plan, each state could
have developed and submitted a SIP revision to
obtain the 15% reasonable further progress
requirement independently of the others. The
MWAQC process also ensures that the consultation
between air quality and transportation planning
agencies is performed as required under the Act (42
U.S.C. 7506(c)) and under EPA’s transportation
conformity final rule (40 CFR 93.100).
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Washington, D.C. area. As explained in
further detail below, the regional 15%
plan determined the regional target
level, regional projections of growth and
finally the total amount of creditable
reductions required under the
reasonable further progress requirement
in the entire Washington, D.C. ozone
nonattainment area. The three
jurisdictions, the State of Maryland, the
Commonwealth of Virginia and the
District agreed to apportion this total
amount of required creditable
reductions among the three
jurisdictions. EPA is taking action today
only on the District’s 15% plan
submittal, which addresses only the
District’s responsibility for the 15%
plan in the Washington, D.C.
metropolitan area.

The 15% plan for the District of
Columbia was submitted by the Mayor’s
designated official, the Director of the
District of Columbia DoH, on April 16,
1998. The April 16, 1998 submittal
effectively superseded previous
submittals. On May 15, 1995, the
District submitted a 15% plan SIP for
the District’s portion of Washington,
D.C. ozone nonattainment area. On
November 3, 1997 the District submitted
a Phase | attainment plan which
included revisions to the 1990 base year
inventory and to the 15% plan SIP
revision. This amended 15% plan SIP
revision was based upon the revised
1990 base year emissions inventory and
upon revised projections in growth in
emissions which came to light during
the preparation of the Phase |
attainment plan. The November 3, 1997
15% plan SIP revision did not however
reflect changes in the District’s motor
vehicle enhanced inspection and
maintenance (I/M) program. The April
16, 1998 15% plan SIP revision does
reflect the District’s current enhanced I/
M program.

EPA has reviewed the District’s April
16, 1998 15% plan SIP revision, and a
single factor prevents a full approval of
the District of Columbia’s 15% plan SIP.
A detailed discussion of the EPA’s
analysis of the District’s 15% plan SIP
revision is included below in the
‘Analysis’ portion of this rulemaking
action and also in the technical support
document (TSD) for this action. (Copies
of the TSD are available, upon request,
from the EPA Regional Office listed in
the ADDRESSES section of this notice.)
Because this one measure, the District’s
enhanced I/M program, has been
conditionally approved into the District
of Columbia’s SIP, under section
182(b)(2)(D), EPA can only grant a
conditional approval of the emission
reduction credits for this measure and,
therefore, can only grant conditional

approval of the District of Columbia’s
15% plan SIP revision. Satisfying the
condition for full approval of the
enhanced I/M program, namely that the
April 30, 1999 start date be met, will
satisfy the conditional approval of the
District’s 15% plan as well.

11. Analysis of the SIP Revision

A. Base Year Emission Inventory

The baseline from which states must
determine the required reductions for 15
percent planning is the 1990 base year
emission inventory. The inventory is
broken down into several emissions
source categories: stationary point, area,
on-road mobile sources, and off-road
mobile sources. The base year inventory
includes emissions of all sources within
the nonattainment area and certain large
point sources within twenty-five miles
of the boundary. A sub-set of the 1990
base year inventory is the 1990 rate-of-
progress (ROP) inventory which
includes only anthropogenic (man-
made) emissions actually within the
nonattainment area boundaries. The
District of Columbia submitted a formal
SIP revision containing its official 1990
base year emission inventory on January
13, 1993 and submitted revisions on
November 3, 1997. In the Final Rules
section of this Federal Register, EPA is
also approving the District’s November
3, 1997 SIP revision consisting of
revisions to the 1990 base year emission
inventory as a direct final rule without
prior proposal because the Agency
views this as a noncontroversial SIP
revision and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in that direct final
rule.

B. Growth in Emissions Between 1990
and 1996

EPA has interpreted the Act to require
that reasonable further progress towards
attainment of the ozone standard must
be obtained after offsetting any growth
expected to occur over that period.
Therefore, to meet the 15% reasonable
further progress requirement, a state
must enact measures achieving
sufficient emissions reductions to offset
projected growth in VOC emissions, in
addition to a 15 percent reduction of
VOC emissions. Thus, an estimate of
growth in VOC emissions and emissions
related activity from 1990 to 1996 is
necessary for demonstrating reasonable
further progress. Growth for all source
categories other than on-road mobile
sources, is calculated by multiplying the
1990 base year inventory by acceptable
forecasting indicators. For these
categories, growth must be determined
separately for each source, or by source

category, since sources typically grow at
different rates. EPA’s inventory
preparation guidance recommends the
following indicators, as applied to
emission units in the case of stationary
sources or to a source category in the
case of area sources, in order of
preference: product output, value
added, earnings, employment.
Population can also serve as an
acceptable surrogate indicator.

Growth for on-road mobile sources is
determined projecting future year
vehicle miles traveled (VMT) and
speeds using a traffic demand model
that represents the highway network in
the Washington, D.C. area. (The same
highway network and traffic demand
model is also used for conformity
determinations.) These results are
multiplied by emission factors
appropriate for the forecast year that
were generated by EPA’s Mobile 5.0b
emission factor model.

The District’s 15% plan contains
growth projections for point, area, on-
road motor vehicle, and non-road
vehicle source categories. For a detailed
description of the growth methodologies
used by the District, please refer to the
TSD for this action. EPA is approving
the District’s 1990-1996 emissions
growth projections.

C. Enhanced Vehicle Inspection and
Maintenance (I/M) Program

Section 182(b)(1) of the Act requires
that states containing ozone
nonattainment areas classified as
moderate or above prepare SIP revisions
that provide for a 15 percent VOC
emissions reduction by November 15,
1996. Most of the 15% plan SIP
revisions originally submitted to the
EPA contained enhanced I/M programs
because this program achieves more
VOC emission reductions than most, if
not all other, control strategies.
However, because most states
experienced substantial difficulties with
these enhanced I/M programs, only a
few states are currently actually testing
cars using their original enhanced I/M
protocols.

In September 1995, EPA finalized
revisions to its enhanced I/M rule
allowing states significant flexibility in
designing I/M programs appropriate for
their needs (See 60 FR 48029,
September 18, 1995). Subsequently,
Congress enacted the National Highway
Systems Designation Act of 1995
(NHSDA), which provides states with
additional flexibility in determining the
design of enhanced I/M programs. The
substantial amount of time needed by
states to re-design enhanced I/M
programs in accordance with the
guidance contained within the NHSDA,
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secure state legislative approval when
necessary, and set up the infrastructure
to perform the testing program has
precluded states that revise their I/M
programs from obtaining emission
reductions from such revised programs
by November 15, 1996.

The District submitted a SIP revision
amending the District’s existing I/M
program on July 13, 1995 and
supplemented this submittal on March
27, 1996 under the NHSDA. On October
10, 1996, EPA published a proposed
disapproval of the July 13, 1995 and
March 27, 1996 SIP revisions. The
proposed disapproval listed numerous
major and minor deficiencies. On
November 27, 1997, the District
submitted a completely revised
enhanced I/M SIP revision. The
November 27, 1997 enhanced I/M SIP
revision completely revised the testing
method from that contained in the
earlier SIP revisions. On March 30, 1998
(63 FR 15118), EPA proposed to
conditionally approve this enhanced 1/
M SIP revision. EPA also withdrew its
previously proposed disapproval action
of an enhanced I/M SIP revision
submitted by the District of Columbia
onJuly 13, 1995 and supplemented
March 27, 1996 because that action was
no longer germane, given that the
District’s submittal of November 27,
1997 completely replaced those earlier
submittals. No comments were received
on EPA’s proposed conditional approval
of the District’s enhanced I/M program.
On June 2, 1998, EPA published its final
conditional approval (63 FR 29955).

Given the heavy reliance by many
states upon enhanced I/M programs to
help achieve the 15% reduction in VOC
emissions required under section
182(b)(1) of the Act, the recent NHSDA
and regulatory changes regarding
enhanced I/M programs, EPA believes
that it was not possible for many states
to achieve the portion of the 15%
reductions that are attributed to I/M by
November 15, 1996. Under these
circumstances, disapproval of the 15%
plan SIP revisions would serve no
purpose. Consequently, under certain
circumstances, EPA has allowed states
that re-designed their enhanced I/M
programs to receive emission reduction
credit from these programs within their
15% plans, even though the emissions
reductions from the I/M program will
occur after November 15, 1996. The
provisions for crediting reductions for
enhanced I/M programs are contained in
two documents: “‘Date by which States
Need to Achieve all the Reductions
Needed for the 15 Percent Plan from 1/
M and Guidance for Recalculation,”
note from John Seitz and Margo Oge,
dated August 13, 1996, and ““Modeling
15 Percent VOC Reductions from I/M in
1999—Supplemental Guidance,”
memorandum from Gay MacGregor and
Sally Shaver, dated December 23, 1996.

Specifically, EPA is approving SIP
revisions if the emissions reductions
from the revised, enhanced I/M
programs, as well as from the other 15%
plan SIP measures, will achieve the
15% level as soon after November 15,
1996 as practicable, pursuant to a
February 12, 1997 memorandum from

John Seitz and Richard Ossias entitled,
15 Percent VOC SIP Approvals and the
‘As Soon As Practicable’ Test.” To make
this “as soon as practicable”
determination, EPA must determine that
the SIP contains all VOC control
strategies that are practicable for the
nonattainment area in question and that
meaningfully accelerate the date by
which the 15% level is achieved. EPA
does not believe that measures
meaningfully accelerate the date by
which the 15% reduction is achieved if
they provide an insignificant amount of
reductions.

The EPA has examined other
available SIP measures to determine if
they are practicable for the District’s
portion of the Washington, D.C. area
and if they would meaningfully
accelerate the date by which the area
reaches the 15% level of reductions.
The EPA has determined that the
District’s SIP does contain the
appropriate measures. Measures for
which the District took credit in the
15% plan are identified in Table 1,
below, as “In 15% Plan” and are not
available as a possible alternative to
enhanced I/M. Measures in Table 1
identified as being “Pre-1990"" were
implemented prior to 1990 under rules
adopted by the District and thus are not
available as a possible alternative to
enhanced I/M. The other programs that
the District included in its 15% plan
submittal result in less than a 1.3 tons
per day reduction and do not deliver in
the aggregate, anything close to the
reductions achieved by enhanced I/M.

TABLE 1.—VOC CONTROL MEASURES ANALYZED IN THE DISTRICT'S 15 PERCENT PLAN SUBMITTAL PLAN

VOC reductions
Measures (tons/day)

Area Source Measures:

AIM CoatINGS—FEAEIAI RUIE ... ..ottt b e bt a et eehb e e b e e sbe e et st et e e s b e e naeeeaneeeee In 15% Plan

Consumer Solvents—Federal Rule . In 15% Plan

Solvent Cleaning—Substitution ........... 0.1

Graphic Arts—Web Offset Control ...... 0.5

Autobody Refinishing—ACT control .... In 15% Plan

Cutback Asphalt—100% Ban .............. 0.0

Other Dry Cleaning ................... 0.2

Stage | Enhancement ............ 0.4

Stage Il Vapor Recovery ................ Pre-1990

NONroad—REfOrMUIAIEA GASOINE ......ccuiiitieiieet ettt et b e b et bttt et e e ab e e s bt e sa bt e b et e bt e sbe e e bt e sabeenbeeanbeesbeesaneas In 15% Plan
Point Source Measures:

(R CeTo L= o o[l =411 ] T PRSP PSPPI 0.0

Gravure Printing .........c.ccceee. <0.1

Web Offset Lithography Pre-1990
Non-mandated On-Road Mobile Measures:

REFOMMUIALEA GASOINE ...ttt ettt bt a e bttt e bt e o2 bt e o e bt ekt e e H bt e eb e e e Rt e e bt e eab e e ebe e e bt e nhb e e bt e enbeenbeesaneas In 15% Plan
I/M Reductions:

High ENNANCEA N 15% PIAN ..ottt h e bt a bt ekt e e h bt e eb et s Rt e e b et e bt e s be e e bt e nab e e beeenbeenbeesaneas In 15% Plan

EPA believes that the enhanced I/M
program is the only measure that will

significantly accelerate the date by
which the 15% reduction requirement

will be achieved. EPA is allowing

enhanced I/M reductions which occur
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out until November 15, 1999 to count
toward the 15% emission reduction
level for the 15% plan, because in doing
so, the District will reach a 15%
reduction in VOC emissions as soon as
practicable.

The District claimed a total of 3.8 tons
per day credit from enhanced I/M in its
15% plan. In the 15% plan, the District
evaluated the enhanced I/M program
using EPA’s Mobile 5.0b model with
assumptions that called for
implementation of a centralized, IM240
test with pressure and purge testing, and
a program start date of April 30, 1999.
EPA has determined that the enhanced
I/M program for the District’s portion of
the Washington, D.C. nonattainment
area does achieve the credited
reductions from enhanced I/M as soon
as practicable. The District’s enhanced
I/M program is a biennial, centralized,
test-only program network using EPA’s
IM240 test. EPA believes that the
District cannot accelerate the reductions
by initially requiring annual testing
because:

(1) Without additional testing stations
other requirements of the enhanced I/M
rule relating to motorist convenience
would suffer. Motorist convenience is
one important aspect that affects public
acceptance and effectiveness of the I/M
program.

(2) Additional infrastructure changes
(e.g., more testing equipment, enlarging
or building new testing stations, and the
hiring and training of additional
inspectors) to the enhanced I/M
program would not come on-line in time
to afford a substantial increase the
amount of reductions realized before
November 15, 1999.

(3) The cost effectiveness of the
program would be adversely affected
because the additional costs would not
result in a corresponding amount of
reductions.

Because the District’s revised
enhanced I/M program is designed to

meet EPA’s high-enhanced performance
standard, EPA believes that the
District’s program will achieve 3.8 tons
per day of reductions by 1999 credited
in the District’s 15% plan.

D. Target Level Emissions/Emission
Reductions Needs

The regional 15% plan calculates a
target level of emissions to meet the
15% reasonable further progress
requirement over the entire
nonattainment area. The regional 15%
plan contains a projection of emissions
growth from 1990 to 1996 and in effect
apportions among the three jurisdictions
the amount of creditable emission
reductions that each jurisdiction must
achieve in order for the entire
nonattainment area to achieve a 15%
reduction in VOC emissions net of
growth. Each jurisdiction then adopted
the regional plan, which identified the
amount of creditable emission
reductions which that jurisdiction must
achieve for the regional plan to get a
15% reduction accounting for any
growth. The regional plan calculated the
“target level’” of 1996 VOC emissions, in
accordance with applicable EPA
guidance.

EPA has interpreted section 182(b) of
the Act to require that the base year
VOC emission inventory be adjusted to
account for reductions in VOC
emissions that would have occurred
from the pre-1990 FMVCP and RVP
programs. To meet EPA’s applicable
guidance on this requirement, the
regional plan contains a calculation of
the reductions occurring between 1990
and 1996 from the pre-1990 Tier O
FMVCP and RVP programs and the
result of subtracting these reductions
from the 1990 ROP inventory. The net
result of this calculation yielded the
1990 ““adjusted base year inventory
adjusted to 1996.”

The District’s 15% plan relies upon
reductions from the District’s revised,

enhanced I/M programs to achieve the
required 15% level as soon after
November 15, 1996 as practicable, but
not later than 1999. Under EPA’s
applicable guidance for 15% plans that
rely upon reductions from enhanced I/
M after 1996, the target level must also
incorporate the effects of the pre-1990
Tier 0 FMVCP on 1990 emissions due to
turnover in vehicles between 1996 and
1999. To meet EPA’s applicable
guidance on this requirement the
regional plan also contains a calculation
of the non-creditable reductions from
the pre-1990 Tier 0 FMVCP and RVP
programs between 1990 and 1999 and
the result of subtracting these
reductions from the 1990 ROP
inventory. The result of this calculation
yielded the 1990 “‘adjusted base year
inventory adjusted to 1999”. The
difference between the 1990 “adjusted
base year inventory adjusted to 1996
and 1990 “‘adjusted base year inventory
adjusted to 1999” yields the “fleet
turnover correction” (FTC).

The next step is to calculate the base
1996 VOC target level of emissions. This
is eighty-five percent (85%) of the 1990
adjusted base year inventory for 1996.
This number represents what the
emissions inventory should have been
in 1996 if the 15% target level in order
to achieve the 15% reduction. To
account for the effects on VOC
emissions due to the Tier 0 FMVCP
between 1996 and 1999 the FTC is
subtracted from the base 1996 VOC
target level of emissions to yield the
final, corrected 1996 VOC target level of
emissions. The emission reduction
needs to achieve the target level is just
the difference between the 1996
projected uncontrolled inventory and
the final, corrected 1996 VOC target
level. Table 2, below, summarizes the
calculations for the 1996 VOC target
level for the entire Washington, D.C.
ozone nonattainment area.

TABLE 2.—REQUIRED REDUCTIONS FOR THE WASHINGTON, D.C. AREA’S 15% PLAN

[In tons of VOC per day]

— Washington
Iltem District of Maryland Virginia D.C. area
Columbia y 9 totals
Washington, D.C. Area Target Level Calculation

1 1990 ROP INVENLOMY .iiiiiiiiiiiiiiiiie ittt ettt et eb e 60.3 241.7 226.5 528.7
2 1990 Adjusted Base Year Inventory adjusted to 1996 ..... 51.2 2151 196.8 463.1
3 1990 Adjusted Base Year Inventory adjusted to 1999 ..... 49.9 210.9 193.3 454.1
4 FTC Adjustment (Line 2 minus Line 3) .......ccccvvvveeniineenne 1.3 4.2 3.5 9.0
5 Base 1996 target Level = 85% of Line 2 (0.85 x Lin€ 2) ......ccccecveerernnen. 43.5 182.8 167.3 393.6
6 Final, Corrected 1996 Regional Target Level (Line 5 minus Line 4) 42.2 178.6 163.8 384.6
7 Projected 1996 Uncontrolled EMISSIONS .......ccociiiiiiiieiiiiiienieeiee e 48.5 234.7 219.4 502.4
8 Required Regional Emission Reductions (Line 8 MinNUS LiNE 7)* .....cccoiiiiiiiiiiiniiiies | vreeeiieeeniieees | eeeerieeesiieeenes | eevnieeeesieeesnnes 117.8
9 Apportioned State EmiSSion REAUCLIONS® ...........oeiiiiiiiiiiieiieee et 8.5 57.5 51.7 117.7
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TABLE 2.—REQUIRED REDUCTIONS FOR THE WASHINGTON, D.C. AREA'S 15% PLAN—Continued

[In tons of VOC per day]

I Washington
Item ggt&ﬁtb?; Maryland Virginia D.C. area
totals
10 Total Reductions Claimed in the District's 15% Plan .........ccccccvvieeiiiiiiiiieeeee e, 9.2 N/A N/A |

*The small discrepancy between values is due to rounding the apportioned emission reductions to the nearest tenth.

The emission reductions required to
meet the 15% reasonable further
progress requirement equals the
difference between the projected 1996
emissions under the current control
strategy (‘‘the 1996 uncontrolled
emissions”) and the target level. This
amount reflects a 15% reduction from
the adjusted base year inventory and
any reductions necessary to offset
emissions growth projected to occur
between 1990 and 1996. The
Washington, D.C. area’s regional VOC
target level is 384.8 tons per day. EPA
has determined that this regional target
level and emission reduction needs for
the Metropolitan Washington, D.C.
nonattainment area have been properly
calculated in accordance with EPA
guidance.

E. Control Strategies in the District’s
15% Plan

The specific measures adopted (either
through state or federal rules) are
addressed, in detail, in the District’s
15% plan. The following is a brief
description of each control measure that
the District has claimed credit for in the
submitted 15% plan, as well as the
results of EPA’s review of the use of that
strategy towards the Act’s rate-of-
progress requirement.

F. Fully Creditable Emission Control
Strategies

EPA is granting full credit to the
District of Columbia’s 15% plan SIP
with reductions from the following six
measures:

1. Reformulated Gasoline (RFG)

Section 211(k) of the Act requires
that, beginning January 1, 1995, only
reformulated gasoline be sold or
dispensed in ozone nonattainment areas
classified as severe or above. Gasoline is
reformulated to reduce combustion by-
products and to produce fewer
evaporative emissions. Section 211(k)(6)
allows other nonattainment areas to
“‘opt-in” to the program. The District
submitted a request to opt-in to the
reformulated gasoline program, which
EPA approved on April 1, 1992 (57 FR
11677). The District claims a reduction
of 1.1 tons per day from their 1996
projected uncontrolled on-road mobile

source emissions using EPA’s Mobile
5.0b emission factor model to determine
the emission benefit. EPA has reviewed
the District’s calculation of the benefits
for this measure and finds the amount
of reduction the District claims is
reasonable and acceptable.

2. Off-Road Use of Reformulated
Gasoline

The use of reformulated gasoline will
also result in reduced emissions from
off-road engines such as outboard
motors for boats and lawn mower
engines, commonly used in summer
months. The District claims a reduction
of 0.1 tons per day from their 1996
projected uncontrolled off-road mobile
source emissions. The District used
guidance provided on August 18, 1993
by EPA’s Office of Mobile Sources on
the VOC emission benefits for non-road
equipment which are in a
nonattainment area that uses Federal
Phase | RFG. The District has correctly
used the guidance to compute the VOC
emission reductions for this measure.
The EPA agrees with this projected
reduction in the District’s 15% plan and
the 0.1 tons per day emission benefit
resulting from this measure are
creditable.

3. Post 1990 Federal Motor Vehicle
Control Program (FMVCP Tier 1) and
Detergent Additives

EPA promulgated a national rule
establishing ‘““new car’’ standards for
1994 and newer model year light-duty
vehicles and light-duty trucks on June 5,
1991 (56 FR 25724). Since the standards
were adopted after the Clean Air Act
was amended in 1990, the resulting
emission reductions are creditable
toward the 15 percent reduction goal.

On November 1, 1994, EPA
promulgated a national rule establishing
Federal standards for detergent
additives for gasoline as required by the
Act (59 FR 54706). This regulation
requires, beginning January 1, 1995, that
gasoline sold nationwide contain
additives to prevent accumulation of
deposits in engines and fuel systems.
Preventing such deposits maintains the
efficiencies of engine systems and
reduces VOC emissions resulting from
engine efficiency degradation.

The District claimed a reduction of
1.5 tons per day from the Tier 1 Federal
Motor Vehicle Control Program and the
Gasoline Detergent Additive Rule using
EPA’s Mobile 5.0b emission factor
model to determine the emission
benefits. EPA has reviewed the District’s
methodology used in calculating of the
benefits for this measure and finds the
amount of reduction that the District
claims is reasonable and acceptable.
EPA believes this measure and the 1.5
tons per day emission benefit is fully
creditable in the District’s 15% plan.

4. Architectural and Industrial
Maintenance Coatings (AlM)

Emission reductions have been
projected for AIM coatings due to the
expected promulgation by the EPA of a
national rule. VOC emissions emanate
from the evaporation of solvents used in
the coating process. In EPA’s most
recent policy memorandum on AIM
credits, ““Update on the Credit for the 15
Percent Rate-of-Progress Plans for
Reductions from the Architectural and
Industrial Maintenance (AIM) Coatings
Rule”, dated March 7, 1996, EPA
allowed states to claim a 20% reduction
of total AIM emissions from the national
rule. The District claimed a 20%
reduction in AIM emissions under its
15% plan, which is a reduction of 1.6
tons per day from their 1996 projected
uncontrolled AIM coating emissions. In
the March 7,1996 memorandum, EPA
allowed states to continue to claim a
20% reduction of total AIM emissions
from the national rule in their 15%
plans although the emission reductions
were not expected to occur until April
1997. As a result of legal challenges to
the proposed national rule, EPA has
negotiated a compliance date of no
earlier than January 1, 1998. If the final
rule does not provide the amount of
credit indicated in the memorandum
that states can claim in their 15% plans,
the District is responsible for developing
measures to make up the shortfall. With
this caveat, EPA believes use of
emissions reductions from EPA’s
expected national AIM rule is
acceptable towards the 15% plan target.
Therefore, the 1.6 tons per day are an
acceptable credit claim in the District’s
15% plan.
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5. Consumer and Commercial Products

Section 183(e) of the Act required
EPA to conduct a study of VOC
emissions from consumer and
commercial products and to compile a
regulatory priority list. EPA is then
required to regulate those categories that
account for 80% of the consumer
product emissions in ozone
nonattainment areas. Group | of EPA’s
regulatory schedule lists 24 categories of
consumer products to be regulated by
national rule, including personal,
household, and automotive products.
EPA intends to issue a final rule
covering these products in the near
future. EPA policy allows states to claim
up to a 20% reduction of total consumer
product emissions towards the
reasonable further progress requirement.
The District claimed a 20% reduction or
the equivalent reduction of 0.6 tons per
day from their 1996 projected
uncontrolled consumer and commercial
products emissions in its 15% plan. For
the reasons discussed above under the
AIM rule, EPA believes the 0.6 tons per
day projected reduction in the District’s
15% plan is creditable. Again, if this
final rule does not provide the amount
of credit indicated in the memorandum
that states can claim in their 15% plans,
the District is responsible for developing
measures to make up the shortfall.

6. Automobile Refinishing

EPA is in the process of adopting a
national rule to control VOC emissions
from solvent evaporation through
reformulation of coatings used in auto
body refinishing processes. These
coatings are typically used by industry
and small businesses, or by vehicle
owners. VOC emissions emanate from
the evaporation of solvents used in the
coating process. In a November 29, 1994
memorandum, “Credit for the 15
Percent Rate-of-Progress Plans for
Reductions from the Architectural and
Industrial Maintenance (AIM) Coating

Rule and the Autobody Refinishing
Rule,” EPA set forth policy on the
creditable reductions to be assumed
from the national rule for auto body
refinishing. That memorandum allowed
for a 37% reduction from current
emissions with an assumption of 100%
rule effectiveness (presuming the
coating application instructions were
being followed). The District’s approach
was consistent with EPA’s guidance to
determine the creditable emissions from
this rule and claimed a reduction of 0.5
tons per day from their 1996 projected
uncontrolled auto body emissions in its
15% plan. For the reasons discussed
above under the AIM rule, the EPA
believes the 0.5 tons per day projected
reduction in the District’s 15% plan is
creditable. Again, if this final rule does
not provide the amount of credit
indicated in the memorandum that
states can claim in their 15% plans, the
District is responsible for developing
measures to make up the shortfall.

G. Conditionally Creditable Emission
Control Strategies

EPA is conditionally granting credit to
the District’s 15% plan SIP with
reductions from the District’s enhanced
vehicle inspection and maintenance (I/
M) Program. The District claimed a total
of 3.8 tons per day credit for this
measure. In the 15% plan, the District
evaluated the I/M program using EPA’s
Mobile 5.0b emission factor model with
a program start date of April 30, 1999.
The effect of the April 30, 1999 start
date was factored by interpolating the
results of two runs of EPA’s Mobile 5.0b
emission factor model. The first run
used assumptions that called for
implementation of a centralized, test-
only, IM240 test with pressure and
purge testing and an anti-tampering
program inspection. The second run
used assumptions that reflected
implementation of the District’s 1990
program which was a centralized, test-

only using an idle test. The District used
the same highway network model that
was used to determine the 1990 base
year inventory, and the adjusted base
year inventories, and the 1996 on-road
VOC emissions budget used for
transportation conformity purposes.

EPA has determined that the I/M
program for the District’s portion of the
Washington, D.C. nonattainment area
does achieve reductions from I/M as
soon as practicable for the reasons
discussed previously in this notice
under “Enhanced Vehicle Inspection
and Maintenance (I/M) Program.” The
District’s I/M program is a biennial,
centralized, test-only program network
using EPA’s IM240 test.

Because the District’s revised I/M
program is designed to meet EPA’s high-
enhanced performance standard and
will implement the same number of
testing cycles between start-up and
November 1999 as that modeled for
credit in the 15% plan, EPA believes
that the District’s program will achieve
the claimed 3.8 tons per day of
reductions by 1999. EPA has also
determined that the credits from the
enhanced I/M program were determined
in accordance with applicable EPA
guidance.

However, section 182(b)(2)(D)
requires that EPA grant credit for
measures approved into the SIP.
Because EPA’s approval of the District’s
enhanced I/M SIP is conditioned upon
the District meeting the April 30, 1999
start date, EPA can only approve the
reduction credits claimed from
enhanced I/M conditioned upon the
District meeting the April 30, 1999 start
date.

H. Reasonable Further Progress

Table 3 below summarizes the
proposed creditable measures from the
District’s 15% plan for the Washington,
D.C. area.

TABLE 3.—CREDITABLE REDUCTIONS IN THE DISTRICT'S 15 PERCENT PLAN FOR THE WASHINGTON, D.C. AREA

[Tons VOC per day]

CREDITABLE REDUCTIONS

Tier 1 FMVCP and gasoline Detergent Additive Rule

Reformulated Gasoline:
On-Road
Off-Road

Auto Refinishing ....

AIM

Consumer/Commercial Products

51Ul o R o] = | IO = To 1 7= ] [T ST UPPRR PP

Enhanced Inspection & Maintenance
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TABLE 3.—CREDITABLE REDUCTIONS IN THE DISTRICT’'S 15 PERCENT PLAN FOR THE WASHINGTON, D.C. AREA—

Continued
[Tons VOC per day]

Sub-Total CoNditioNAIlY CrEAIADIE ..........ooiiiieiiiiie ettt e et e ek bt e e s b et e e aa b et e e ehbe e e eb b e e e eabbeeesaseeeessbeeeabbeeeanbneaennes

Total Fully and Conditionally Creditable Reductions

3.8

9.2

The District’s 15% plan SIP revision
contains reductions of 9.2 tons per day
which exceeds the District’s needs of 8.5
tons per day. Of these 9.2 tons per day
EPA is proposing to fully credit the
District of Columbia’s 15% plan SIP
with 5.4 tons per day of reductions and
credit the 15% plan SIP with 3.8 tons
per day conditioned the District meeting
the conditioned listed in the June 2,
1998 conditional approval of the
enhanced I/M testing program.

I. Transportation Conformity Budgets

Under EPA’s transportation
conformity rule the 15% plan is a
control strategy SIP. This plan
establishes a budget of 133.7 tons per
day of VOC emissions for on-road
mobile sources throughout the entire
Metropolitan Washington, D.C. ozone
nonattainment area and does not
establish a budget for nitrogen oxides
(NOx) emissions. However, on
November 3, 1997 the District of
Columbia submitted a complete, SIP
revision which included reasonable
further progress plan to achieve a nine
percent reduction in VOC and NOx
emissions after 1996 (post-1996 plan).
This November 3, 1997 SIP revision also
established a VOC budget for 1999 of
123.3 tons per day for on-road mobile
sources for the entire Metropolitan
Washington, D.C. ozone nonattainment
area and also establishes a NOx budget
for 1999. Under the conformity rule,
EPA believes that the VOC and NOx
budgets established by the November 3,
1997 post-1996 plan are currently the
controlling budgets for conformity
determinations for 1999 and later years.
The next conformity determination in
the Washington, D.C. area will consider
only 1999 and later years. The budget in
the post-1996 plan specifically
addresses the 1999 reasonable further
progress milestone year whereas the
15% plan establishes a budget for the
prior reasonable further progress
milestone year of 1996. The time period
for the budget in the 15% plan has
passed. The post-1996 plan also
establishes more stringent VOC budget
than the 15% plan.

J. Summary

EPA’s review of this material
indicates that the District’s 15% plan
SIP revision meets the requirements of

the Act and applicable EPA guidance.
EPA is conditionally approving the
District of Columbia’s SIP revision for a
15% reduction in VOC emissions,
which was submitted on April 16, 1998.

EPA is approving this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse or critical comments be
filed. This rule will be effective
September 8, 1998 without further
notice unless the Agency receives
adverse comments by August 6, 1998.

If EPA receives such comments, then
EPA will publish a document
withdrawing the final rule and
informing the public that the rule did
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on the
proposed rule. Only parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this
rule will be effective on September 8,
1998 and no further action will be taken
on the proposed rule.

I11. Final Action

EPA is conditionally approving the
revision to the District of Columbia SIP
submitted on April 16, 1998 consisting
of its 15% plan. EPA’s approval is
conditioned upon the District meeting
the April 30, 1999 start date committed
to and contained in its November 27,
1997 enhanced I/M SIP revision
submittal. The conversion from
conditional approval to full approval or
to disapproval will be dependent upon
whether or not the District meets the
start date of April 30, 1999 committed
to in the enhanced I/M SIP revision. If
the District starts the enhanced I/M
testing program on or before April 30,
1999, then any final conditional
approval shall convert to a full approval
of the SIP revision. If the District fails
to fully implement enhanced I/M testing
in the District by April 30, 1999, EPA
would notify the District by letter that
the condition has not been met and that

any final conditional approval has
converted to a disapproval, and the
clock for imposition of sanctions under
section 179(a) of the Act would start as
of the date of the letter. Subsequently,
a notice would be published in the
Federal Register announcing that the
15% plan SIP revision has been
disapproved.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

IV. Administrative Requirements
A. Executive Orders 12866 and 13045

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866 review.

The final rule is not subject to E.O.
13045, entitled “‘Protection of Children
from Environmental Health Risks and
Safety Risks,” because it is not an
“economically significant”” action under
E.O. 12866.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000. Conditional approvals
of SIP submittals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements but simply
approve requirements that the State is
already imposing. Therefore, because
the Federal SIP approval does not
impose any new requirements, EPA
certifies that it does not have a
significant impact on any small entities
affected. Moreover, due to the nature of
the Federal-State relationship under the
CAA, preparation of a flexibility
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analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

If the conditional approval is
converted to a disapproval under
section 110(k), based on the State’s
failure to meet the commitment, it will
not affect any existing state
requirements applicable to small
entities. Federal disapproval of the state
submittal does not affect its state-
enforceability. Moreover, EPA’s
disapproval of the submittal does not
impose a new Federal requirement.
Therefore, EPA certifies that this
disapproval action does not have a
significant impact on a substantial
number of small entities because it does
not remove existing requirements nor
does it substitute a new federal
requirement.

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule. EPA has
determined that the approval action
promulgated does not include a Federal
mandate that may result in estimated
costs of $100 million or more to either
State, local, or tribal governments in the
aggregate, or to the private sector. This
Federal action approves pre-existing
requirements under State or local law,
and imposes no new requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

D. Submission to Congress and the
General Accounting Office

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the

agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 8,
1998. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action regarding
approval of the District of Columbia’s
15% plan SIP revision may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Ozone.

Dated: June 23, 1998.
Thomas Voltaggio,
Acting Regional Administrator, Region Ill.

40 CFR part 52, subpart J of chapter
I, title 40 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart J—District of Columbia

2. Section 52.473 is amended by
designating the existing paragraph as (a)
and adding paragraph (b) to read as
follows:

§52.473 Conditional Approval.
* * * * *

(b) EPA is conditionally approving as
a revision to the District of Columbia
State Implementation Plan the 15
Percent Rate of Progress Plan for the
District of Columbia’s portion of the
Metropolitan Washington, D.C. ozone
nonattainment area, submitted by the
Director of the District of Columbia
Department of Public Health on April
16, 1998. EPA’s approval is conditioned

upon the District meeting the April 30,
1999 start date committed to and
contained in its November 27, 1997
enhanced I/M SIP revision submittal.
The conversion from conditional
approval to full approval or to
disapproval will be dependent upon
whether or not the District meets the
start date of April 30, 1999 committed
to in the enhanced I/M SIP revision. If
the District starts the enhanced testing
program on or before April 30, 1999,
then any final conditional approval
shall convert to a full approval of the
SIP revision. If the District fails to fully
implement enhanced I/M testing in the
District by April 30, 1999, EPA would
notify the District by letter that the
condition has not been met and that this
final conditional approval has converted
to a disapproval, and the clock for
imposition of sanctions under section
179(a) of the Act would start as of the
date of the letter. Subsequently, a notice
would be published in the Federal
Register announcing that the 15% plan
SIP revision has been disapproved.

[FR Doc. 98-17966 Filed 7-6-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[OH115-2; FRL-6120-7]

Approval and Promulgation of
Maintenance Plan Revisions; Ohio

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The United States
Environmental Protection Agency
(USEPA) is finalizing a May 21, 1998,
proposal to approve an Ohio State
Implementation Plan (SIP) revision to
remove the air quality triggers from each
of the following Ohio maintenance area
contingency plans: Canton (Stark
County), Cleveland (Lorain, Cuyahoga,
Lake, Ashtabula, Geauga, Medina,
Summit and Portage Counties),
Columbus (Franklin, Delaware and
Licking Counties), Steubenville
(Jefferson County), Toledo (Lucas and
Wood Counties), Youngstown
(Mahoning and Trumbull Counties) as
well as Clinton County, Columbiana
County and Preble County.

EFFECTIVE DATE: This action will be
effective on July 7, 1998.

ADDRESSES: Copies of the documents
relevant to this action are available for
inspection during normal business
hours at the following location:
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Regulation Development Section, Air
Programs Branch, (AR-18J), U.S.
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois, 60604. Please contact
Scott Hamilton at (312) 353—-4775 before
visiting the Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Scott Hamilton, Environmental
Scientist, Regulation Development
Section, Air Programs Branch (AR-18J),
U.S. Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353—-4775.

SUPPLEMENTARY INFORMATION:
l. Background

On May 21, 1998, USEPA published
a proposed rule proposing to approve an
April 27, 1998, request from Ohio to
remove the air quality triggers from
contingency plans in the Ohio areas
subject to the first round of one hour
ozone standard revocations. The areas
subject to the first round of revocations
attained the one hour ozone standard
based on air monitoring data from 1994—
1996. The May 21, 1998, proposal
solicited written comments from May
21, 1998 to June 22, 1998. No comments
were received regarding this proposal.

OnJune 5, 1998, a final rulemaking
was published revoking the one hour
ozone standard for the following Ohio
maintenance areas (63 FR 31013):
Canton (Stark County), Cleveland
(Lorain, Cuyahoga, Lake, Ashtabula,
Geauga, Medina, Summit and Portage
Counties), Columbus (Franklin,
Delaware and Licking Counties),
Steubenville (Jefferson County), Toledo
(Lucas and Wood Counties),
Youngstown (Mahoning and Trumbull
Counties) as well as Clinton County,
Columbiana County and Preble County.

I1. Response to Public Comments

The public comment period on
USEPA'’s proposal to approve Ohio’s
request ended on June 22, 1998. No
public comments were received on
USEPA'’s proposed approval.

I11. USEPA Final Action

USEPA is approving in final the
maintenance plan revisions to remove
the air quality triggers in the Ohio ozone
maintenance areas listed in the
Summary section of this document.

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

IV. Administrative Procedure Act

This action will be effective
immediately upon publication in the
Federal Register pursuant to the
Administrative Procedure Act, 5 U.S.C.
553(d)(1) and (3) (APA) for good cause.
A delayed effective date is unnecessary
due to the nature of this action, which
removes certain SIP measures related to
the 1-hour ozone standard, which has
been revoked. The thirty day delay of
the effective date of this action generally
required by the Administrative
Procedure Act is unwarranted in that it
does not serve the public interest to
unnecessarily delay the effective date of
this action.

V. Administrative Requirements
(A) Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866 review.

(B) Executive Order 13045

This rule is not subject to Executive
Order 13045, titled “Protection of
Children’s Health from Environmental
Health Risks and Safety Risks,”” because
it is not an ““‘economically significant”
action under Executive Order 12866.

(C) Regulatory Flexibility

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
final rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not create
any new requirements, | certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Moreover, due
to the nature of the Federal-State
relationship under the Clean Air Act,
preparation of flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of state action.
The Clean Air Act forbids USEPA to
base its actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

(D) Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, USEPA
must undertake various actions in
association with any proposed or final
rule that includes a Federal mandate
that may result in estimated costs to
state, local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. This Federal
action approves the removal of pre-
existing requirements under state or
local law, and imposes no new
requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or the private sector,
result from this action.

(E) Audit Privilege and Immunity Law

Nothing in this action should be
construed as making any determination
or expressing any position regarding
Ohio’s audit privilege and immunity
law (sections 3745.70—3745.73 of the
Ohio Revised Code). USEPA will be
reviewing the effect of the Ohio audit
privilege and immunity law on various
Ohio environmental programs,
including those under the Clean Air
Act, and taking appropriate action(s), if
any, after thorough analysis and
opportunity for Ohio to state and
explain its views and positions on the
issues raised by the law. The action
taken herein does not express or imply
any viewpoint on the question of
whether there are legal deficiencies in
this or any Ohio Clean Air Act program
resulting from the effect of the audit
privilege and immunity law. As a
consequence of the review process, the
regulations subject to the action taken
herein may be disapproved, federal
approval for the Clean Air Act program
under which they are implemented may
be withdrawn, or other appropriate
action may be taken, as necessary.

(F) Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. USEPA will submit
a report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).



Federal Register/Vol.

63, No. 129/ Tuesday, July 7, 1998/Rules and Regulations

36587

(G) Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 8,
1998. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2)).

VI. List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Ozone,
Nitrogen oxides, Implementation plans.

Dated: June 25, 1998.
William E. Muno,
Acting Regional Administrator.

Part 52, chapter |, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED)]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et. seq.
Subpart KK—Ohio

2. Section 52.1885 is amended by
adding paragraph (a)(8) to read as
follows:

§52.1885 Control Strategy: Ozone

(a) * * *

(8) Approval—On April 27, 1998,
Ohio submitted a revision to remove the
air quality triggers from the ozone
maintenance plans for the following
areas in Ohio: Canton (Stark County),
Cleveland (Lorain, Cuyahoga, Lake,
Ashtabula, Geauga, Medina, Summit
and Portage Counties), Columbus
(Franklin, Delaware and Licking
Counties), Steubenville (Jefferson
County), Toledo (Lucas and Wood
Counties), Youngstown (Mahoning and
Trumbull Counties) as well as Clinton
County, Columbiana County, and Preble
County.

[FR Doc. 98-17972 Filed 7-6-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[FRL—-6119-9]

Washington: Final Authorization of
State Hazardous Waste Management
Program Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Immediate final rule.

SUMMARY: Washington has applied for
Final authorization of a revision to its
hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA). The EPA has reviewed
Washington’s application and
determined that its hazardous waste
program revision satisfies all of the
requirements necessary to qualify for
Final authorization. Unless adverse
written comments are received during
the review and comment period
provided in this direct final rule, EPA’s
decision to approve Washington’s
hazardous waste program revision will
take effect as provided below.
Washington’s application for program
revision is available for public review
and comment.

DATES: This Final authorization for
Washington shall be effective October 5,
1998, if EPA receives no adverse
comment on this document by August 6,
1998. Should EPA receive adverse
comments, EPA will withdraw this rule
before the effective date by publishing a
notice of withdrawal in the Federal
Register. Any comments on
Washington’s program revision
application must be filed by August 6,
1998. Written comments may also be
provided to the address below by
August 6, 1998. If no adverse comments
are received by August 6, 1998, the
immediate final rule will take effect and
no further action will be taken on the
companion proposal, which appears in
the proposed rules section elsewhere in
this issue of the Federal Register.

ADDRESSES: Copies of the Washington
program revision application and the
materials which EPA used in evaluating
the revision are available for inspection
and copying during normal business
hours at the following addresses: U.S.
Environmental Protection Agency,
Region 10, Library, 1200 Sixth Avenue,
Seattle, WA 98101, contact at (206) 553—
1259; and the Washington Department
of Ecology, 300 Desmond Drive, Lacey,
WA 98503, contact Patricia Hervieux,
(360) 407-6756. Written comments
should be sent to Nina Kocourek, U.S.
Environmental Protection Agency,

Region 10, WCM-122, 1200 Sixth
Avenue, Seattle, WA 98101, (206) 553—
6502.

FOR FURTHER INFORMATION CONTACT:
Nina Kocourek, U.S. Environmental
Protection Agency, Region 10, 1200
Sixth Avenue, WCM-122, Seattle, WA
98101, (206) 553-6502.

SUPPLEMENTARY INFORMATION:

A. Background

States with final authorization under
section 3006(b) of the RCRA 42 U.S.C.
6926(b), have a continuing obligation to
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
hazardous waste program.

Revisions to State hazardous waste
programs are necessary when Federal or
State statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, State program
revisions are necessitated by changes to
EPA’s regulations in Title 40 of the Code
of Federal Regulations (CFR) parts 124,
260 through 266, 268, 270, 273 and 279.

The revision requested by Washington
in its current application is not a result
of a change to EPA’s rules or
regulations, nor is it a result of changes
to Washington’s rules and regulations.
Washington’s application for revision
results from unique agreements between
Washington, the United States and the
Puyallup Tribe of Indians. Washington
seeks revision of its authorized program
to include “‘non-trust lands” within the
exterior boundaries of the Puyallup
Indian reservation (hereafter referred to
as the 1873 Survey Area” or “‘Survey
Area”) pursuant to a settlement
agreement finalized in 1988 and ratified
by Congress in 1989, which allows
Washington to seek authorization for
such lands after consultation and
communication with the Puyallup
Tribe.

B. Washington

The State of Washington initially
received Final Authorization on January
30, 1986 (51 FR 3782), effective January
31, 1986 (51 FR 3782), to implement its
base hazardous waste management
program. Washington received
authorization for revisions to its
program on November 23, 1987 (52 FR
35556, 9/22/87), October 16, 1990 (55
FR 33695, 8/17/90), November 4, 1994
(59 FR 55322, 11/4/94), and April 29,
1996 (41 FR 7736, 2/29/96)

On June 16, 1998, Washington
submitted a final complete program
application to revise its program to
include non-trust lands within the 1873
Survey Area of the Puyallup Tribe
reservation. Today, Washington is
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seeking approval of its program revision
in accordance with 40 CFR 271.21(b)(3).

The EPA reviewed Washington’s
application, and now makes an
immediate final decision, subject to
receipt of adverse written comment, that
Washington’s hazardous waste program
revision satisfies all of the requirements
necessary to qualify for Final
Authorization. Consequently, EPA
intends to grant Final Authorization to
Washington for the revision.

As provided in the Proposed Rules
section of today’s FR, the public may
submit written comments on EPA’s
proposed final decision until August 6,
1998. Copies of Washington’s
application for program revision are
available for inspection and copying at
the locations indicated in the
ADDRESSES section of this document.

If EPA does not receive adverse
written comment on Washington’s
program revision by the end of the
comment period, the authorization of
Washington’s revision shall become
effective 90 days from the date this
document is published and EPA will
take no further action on the companion
document appearing in the Proposed
Rules section of today’s Federal
Register. If the Agency does receive
adverse written comment, it will
publish a notice withdrawing this
immediate final rule before its effective
date. EPA then will address the
comments in a later final rule based on
the companion document appearing in
the Proposed Rules section of today’s
Federal Register. EPA may not provide
additional opportunity for comment.
Any parties interested in commenting
should do so in accordance with the
time frame provided in today’s Federal
Register.

1. State’s Revision Request

The State of Washington applied to
the EPA to revise its authorized
hazardous waste program to include
“non-trust lands within the 1873 Survey
Area of the Puyallup Reservation,” as
defined in the Washington Indian
(Puyallup) Land Claims Settlement, 25
U.S.C. 1773 et seq., also cited as the
Puyallup Tribe of Indians Settlement
Act (hereafter ““Settlement Act”), as part
of the State’s authorized program. The
Settlement Act allocates jurisdiction
according to an ““Agreement between
the Puyallup Tribe of Indians, local
Governments in Pierce County, the State
of Washington, the United States of
America, and certain private property
owners,” (August 27, 1988), hereafter
referred to as the ““Settlement
Agreement.” See 25 U.S.C. 1773-1773j.
Relying on the Congressional
ratification provided in the agreement,

the State of Washington is seeking
authorization to include non-trust lands
within the 1873 Survey Area as part of
its authorized program. The State of
Washington is not requesting
authorization for any new federal rules
with this program revision.

2. Analysis of State Submission on
Revision of Program

In support of its original interim base
program application, Washington
asserted it had jurisdiction generally
over all lands within state borders.
However for the limited purpose of
supporting its request for this revision,
the State relied solely on the Settlement
Act, 25 U.S.C. 1773 et seq., as the basis
for its assertion of jurisdiction over non-
trust lands within the 1873 Survey Area.

The Settlement Act ratified and
confirmed the 1988 Settlement
Agreement. Pursuant to the Settlement
Act, the “Tribe shall retain and exercise
jurisdiction, and the United States and
the State and political subdivisions
thereof shall retain and exercise
jurisdiction, as provided in the
Settlement Agreement and Technical
Documents and, where not provided
therein, as otherwise provided by
Federal law.” 25 U.S.C. 1773g. The
Settlement Agreement provides, for the
purposes of the Agreement, that ““the
federal, state and local governments
have exclusive jurisdiction for the
administration and implementation of
federal, state and local environmental
laws on non-trust lands within the 1873
Survey Area.” Settlement Agreement,
Section VIII(A)(3).

The Settlement Agreement defines the
1873 Survey area as the ““area which is
within the area demarked by the high
water line as meandered and the upland
boundaries, as shown on the plat map
of the 1873 Survey of the Puyallup
Indian Reservation conducted by the
United States General Land Office and
filed in 1874.” 25 U.S.C. 1773j(1).
“Trust lands” are defined in the
Settlement Agreement to include both
“trust land” or “land in trust status,”
meaning ‘“‘land or any interest in land
the title to which is held in trust by the
United States for an individual Indian
or Tribe,” as well as “‘restricted land” or
“land in restricted status,” meaning
“land the title to which is held by an
individual Indian or Tribe and which
can be alienated or encumbered by the
owner only with the approval of the
Secretary of the Interior.” Settlement
Agreement, Section VIII(A). “Non-trust
lands’’ exclude those lands defined as
“trust lands’” under the Settlement
Agreement.

Pursuant to the Settlement
Agreement, “any federal delegation

under the federal environmental laws
within the 1873 Survey Area for non-
trust lands will be solely to the State of
Washington or its political subdivisions,
and any federal delegation under the
federal environmental laws within the
1873 Survey Area for trust lands will be
solely to the Tribe.” Settlement
Agreement, Section VIII(A)(3). All
parties to the Settlement Agreement
concur that the term ““delegation’ was
intended to encompass ‘“‘authorization”
as well as “delegation” of federal
programs.

Washington’s application to extend its
authorized program to the non-trust
lands within the Survey Area, like its
predecessor base program application,
attempts to reach into Indian country
without limiting that reach to non-
Indians. Washington relies on the
Settlement Act which ratifies the
Settlement Agreement, a document
which itself is silent on the issue of
jurisdiction over Indians in Indian
country on non-trust lands in the
Survey Area. In analyzing Washington’s
application, EPA’s starting place is the
Settlement Agreement.

The EPA believes the language in the
Settlement Agreement with respect to
the retention of Federal jurisdiction and
the deference given to Federal law in
the absence of other controlling law is
significant to clarifying the
authorization EPA is granting to
Washington. Neither the EPA nor the
Puyallup Tribe of Indians believes the
Settlement Agreement changed
operative federal law or superseded
relevant case law on the issue of
authority over Indians or Indian
activities. In Washington Department of
Ecology v. EPA, 752 F.2d 1465 (9th Cir.
1985), the Ninth Circuit held that states
generally were precluded from
exercising jurisdiction over Indians in
Indian country unless Congress clearly
expressed an intention to permit such
jurisdiction. Both EPA and the Puyallup
Tribe of Indians believe the case is
relevant to the issues of state
jurisdiction related to this authorization.

In that case, the Court held that “EPA
reasonably interpreted RCRA not to
grant state jurisdiction over the
activities of Indians in Indian country.”
Id. at 1469. The Court found this
conclusion to be well grounded in
federal Indian law and went on to say:
“*States are generally precluded from
exercising jurisdiction over Indians in
Indian country unless Congress has
clearly expressed an intention to permit
it.” Id. Moreover, “‘the United States in
its role as primary guarantor of Indian
interests legitimately may decide that
* * *tribal concerns can best be
addressed by maintaining federal
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control over Indian lands. EPA’s
interpretation of RCRA permits this
option.” Id. at 1470. The Court
expressly did not decide ‘‘the question
of whether Washington is empowered to
create a program reaching into Indian
country when that reach is limited to
non-Indians.” 1d. at 1467. Washington’s
proposed program, which was the basis
of the lawsuit, clearly attempted to
reach Indians in Indian country. Id.

The Settlement Agreement provides
for federal environmental laws within
the 1873 Survey Area on non-trust lands
to be delegated solely to the State of
Washington or its political subdivisions.
Settlement Agreement Section VIII.A.3.
In carrying out delegated authority, the
State and Tribe agree to involve each
other in a consultative manner. Id. The
Settlement Agreement also provides that
“the State and its political subdivisions
will retain and exercise all jurisdiction
and governmental authority over all
non-trust lands and the activities
conducted thereon and as provided in
federal law over non-Indians.”
Settlement at Section VIII. A.4. Based on
the language of the Settlement
Agreement as it was ratified by Congress
in the Settlement Act, EPA believes that
Washington can be authorized for the
RCRA program over the non-trust lands
within the 1873 Survey Area with
limitations.

EPA finds the Settlement Act is not a
clear expression of congressional intent
to permit the state to exercise
jurisdiction over Indians or Indian
activities on non-trust lands in the
Survey Area. The Settlement Act ratifies
the Settlement Agreement, including its
provisions for retaining federal
jurisdiction, and does not change
applicable case law and federal Indian
law concerning State jurisdiction over
Indians and Indian activities. See
Settlement Agreement at Section
VIII.LA.3 and 4. Without a clear
expression of intent in the Settlement
Agreement as ratified by the Settlement
Act to confer jurisdiction on the State
over Indians or Indian activities within
the 1873 Survey Area, EPA finds that
Washington has not adequately
demonstrated jurisdiction over Indians
or Indian activities within the 1873
Survey Area. The authorization will
therefore be limited to non-trust lands
within the Survey Area and will not
extend to Indians or Indian activities on
those non-trust lands. EPA will retain
jurisdiction over trust lands and over
Indians and Indian activities on non-
trust lands within the Survey Area. EPA
believes this is consistent with the
language and intent of both the
Settlement Act and Settlement

Agreement and is otherwise consistent
with federal Indian law.

A final issue to be addressed in
today’s rule is the State of Washington’s
Regulatory Reform Act of 1995 (““Act”).
By letters dated June 10, 1997 and
November 20, 1997, EPA expressed its
belief that the State’s Act conflicted
with the necessary enforcement
authority required for authorization of
federal environmental programs to the
State. The Act provided that if a conflict
existed between the Act and federal
program delegation requirements,
conflicting provisions could be rendered
inoperative upon notice to the
Governor. The Attorney General for the
State of Washington acknowledged that
the Act precluded the State from
assessing a civil penalty except where a
violation either was of a specific permit
term or condition, was a repeat
violation, was a violation for which the
violator did not come into compliance
within a specified period of time, or had
a probability of placing a person in
danger of death or bodily harm, causing
more than minor environmental harm,
or causing physical damage to the
property of another in excess of one
thousand dollars. Subsequently, on
December 10, 1997, in accordance with
State law, RCW 43.05.902, the State
formally notified the Governor of
Washington that a conflict existed with
the Act and certain federal laws and
programs. As a result of the
determination of an existing conflict,
sections 605, 606, 607(3) and 608 of the
Act (prohibiting the State from issuing
civil penalties) were deemed to be
inoperative to several State programs
including the Hazardous Waste
Program. In reliance on this
determination, EPA believes the conflict
has been addressed by rendering
inoperative those portions of the Act
that conflicted with the State’s
authorized RCRA program and with this
revision request. In addition, EPA is
relying on the State’s interpretation of
another technical assistance law, RCW
43.21A.085 and .087, finding that the
law does not conflict with federal
authorization requirements because it is
a discretionary program, to conclude
that the law does not impinge on the
State’s authority to administer federal
environmental programs, including the
RCRA program. EPA understands from
the State’s interpretation that technical
assistance visits conducted by the State
will not be conducted under the
authority of RCW 43.21A.085 and .087.

C. Decision

EPA has reviewed Washington’s
application and has made a decision
that the State’s hazardous waste

program revision satisfies all of the
requirements necessary to qualify for
final authorization. EPA has determined
that the State of Washington has
submitted a sufficient analysis to
support its assertion of authority over
the non-trust lands within the 1873
Survey Area of the Puyallup
Reservation, as defined in the
Settlement Act, except over Indians or
Indian activities. Consequently, EPA
intends to grant final authorization
revising Washington’s hazardous waste
program to include the non-trust lands
within the 1873 Survey Area of the
Puyallup Reservation but limiting the
authorization so that the revised
program does not extend to Indians or
Indian activities within the Survey
Area.

Washington will implement the
revised authorized program in the same
manner that the program is
implemented elsewhere in the State.
This includes all aspects of the
authorized program such as waste
designation requirements; generator,
transporter, and recycling requirements;
treatment, storage and disposal (TSD)
facility requirements; all permitting
procedures; corrective action
requirements; and compliance
monitoring, and enforcement
procedures.

All permits issued by U.S. EPA
Region 10 on non-trust lands within the
1873 Survey Area prior to final
authorization of this revision will
continue to be administered by U.S.
EPA Region 10 until the issuance or
reissuance after modification of a State
RCRA permit. Upon the effective date of
the issuance, or reissuance after
modification to incorporate authorized
State requirements, of a State RCRA
permit, those EPA-issued permit
provisions which the State is authorized
to administer and enforce will expire.
HSWA provisions for which the State is
not authorized will continue in effect
under the EPA-issued permit. EPA will
continue to implement and enforce
HSWA provisions for which the state is
not authorized.

I conclude that Washington’s
application for a program revision meets
all of the statutory and regulatory
requirements established by RCRA.
Accordingly, Washington is granted
Final Authorization to operate its
hazardous waste program as revised.
Washington now has responsibility for
carrying out the aspects of the RCRA
program described in its revised
program application, subject to the
limitations of the HSWA and excluding
from its revised program authority over
Indians or Indian activities within the
1873 Survey Area. Washington also has
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primary enforcement responsibilities for
the non-trust lands within the 1873
Survey Area except over Indians and
Indian activities within the 1873 Survey
Area. EPA will retain jurisdiction over
trust lands and over Indians and Indian
activities on non-trust lands within the
Survey Area. EPA retains the right to
conduct inspections under section 3007
of RCRA, 42 U.S.C. 6927, and to take
enforcement actions under sections
3008, 3013 and 7003 of RCRA, 42 U.S.C.
6928, 6934 and 6973.

D. Codification in Part 272

The EPA uses 40 CFR part 272 for
codification of the decision to authorize
Washington’s program and for
incorporation by reference of those
provisions of the State’s authorized
statutes and regulations EPA will
enforce under sections 3008, 3013 and
7003 of RCRA. Therefore, EPA is
reserving amendment of 40 CFR part
272, subpart WW, until a later date.

Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
104-4, establishes requirements for
Federal agencies to assess the effects of
certain regulatory actions on state, local,
and tribal governments and the private
sector. Under sections 202 and 205 of
the UMRA, EPA generally must prepare
a written statement of economic and
regulatory alternatives analyses for
proposed and final rules with Federal
mandates, as defined by the UMRA, that
may result in expenditures to State,
local, and tribal governments, in the
aggregate or to the private sector of $100
million or more in any one year. The
section 202 and 205 requirements do
not apply to today’s action because this
rule does not contain a Federal mandate
that may result in annual expenditures
of $100 million or more for State, local
and/or tribal governments in the
aggregate, or the private sector. Further,
as it applies to the State, this action
does not impose a Federal
intergovernmental mandate because
UMRA does not include duties arising
from participation in a voluntary federal
program. Today’s rule effects an
administrative change by authorizing
the State to implement its hazardous
waste program in lieu of the Federal
RCRA program for the non-trust lands
within the 1873 Survey Area except
over Indians and Indian activities
within the 1873 Survey Area. To the
extent that the State’s hazardous waste
program is more stringent than the
Federal program, any new requirements
imposed on the regulated community
apply by virtue of state law; not because

of any new Federal requirement
imposed pursuant to today’s rule.

The requirements of section 203 of
UMRA also do not apply to today’s
action. Before EPA establishes any
regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, section 203 of the UMRA
requires EPA to develop a small
government agency plan. This rule
contains no regulatory requirements that
might significantly or uniquely affect
small governments.

Certification Under the Regulatory
Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601, et seq., as amended
by the Small Business Regulatory
Enforcement Fairness Act of 1996),
whenever an agency is required to
publish a notice of proposed rulemaking
under the Administrative Procedure Act
or any other statute, it must prepare and
make available for public comment a
regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). This analysis is not
required, however, if the agency’s
administrator certifies that the rule will
not have a significant economic impact
on a substantial number of small
entities.

The EPA has determined that this rule
will not have a significant economic
impact on a substantial number of small
entities. Today’s rule does not impose
any federal requirements on regulated
entities, whether large or small. Instead,
today’s rule effects an administrative
change by authorizing the State to
implement its hazardous waste program
in lieu of the Federal RCRA program for
the non-trust lands within the 1873
Survey Area except over Indians and
Indian activities within the 1873 Survey
Area. Today’s rule carries out Congress’
intent under both RCRA and the
Settlement Act that states should be
authorized to implement their own
hazardous waste programs as long as
those programs are equivalent to, and no
less stringent than, the Federal
hazardous waste program. In this case,
to the extent that the State’s hazardous
waste program is more stringent than
the Federal program, any new
requirements imposed on the regulated
community apply by virtue of state law;
not because of any new Federal
requirement imposed pursuant to
today’s rule.

Pursuant to the provision at 5 U.S.C.
605(b), the Agency hereby certifies that
this rule will not have a significant
economic impact on a substantial

number of small entities. This rule,
therefore, does not require a regulatory
flexibility analysis.

Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report which includes a
copy of the rule to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives and the Comptroller
General of the United States prior to
publication of the rule in today’s
Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

Compliance With Executive Order
12866

The Office of Management and Budget
has exempted this rule from the
requirements of section 6 of Executive
Order 12866.

Compliance With Executive Order
12875

Executive Order 12875 restricts, to the
extent feasible and permitted by law,
the promulgation of any regulation that
is not required by statute and that
creates a mandate upon a state, local or
Tribal government, subject to criteria
provided in the order. Today’s rule does
not impose a mandate upon a State,
local or Tribal government. Today’s rule
effects an administrative change by
authorizing the State to implement its
hazardous waste program in lieu of the
Federal RCRA program for the non-trust
lands within the 1873 Survey Area
except over Indians and Indian
activities within the Area. As such, the
final rule is not subject to the
requirements of Executive Order 12875.

Compliance With Executive Order
13045

Executive Order 13045 applies to any
rule that the Office of Management and
Budget determines is ‘““economically
significant,” as defined under Executive
Order 12866, and where EPA
determines the environmental health or
safety risk addressed by the rule has a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children and
explain why the planned regulation is
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preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

The Agency has determined that the
final rule is not a covered regulatory
action as defined in the Executive Order
because it is not economically
significant and is not a health or safety
risk-based determination. Today’s rule
effects an administrative change by
authorizing the State to implement its
hazardous waste program in lieu of the
Federal RCRA program for the non-trust
lands within the 1873 Survey Area
except over Indians and Indian
activities within the 1873 Survey Area.
As such, the final rule is not subject to
the requirements of Executive Order
13045.

Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501, et seq., Federal agencies
must consider the paperwork burden
imposed by any information request
contained in a proposed rule or a final
rule. This rule will not impose any
information requirements upon the
regulated community.

National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Pub. L. 104-
113, section 12(d) (15 U.S.C. 272),
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This action does not involve technical
standards. Therefore, EPA did not
consider the use of any voluntary
standards.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Indian lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

Authority: This notice is issued under the
authority of sections 2002(a), 3006 and

7004(b) of the Solid Waste Disposal Act, as
amended, 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: June 24, 1998.
Chuck Clarke,
Regional Administrator.
[FR Doc. 98-17682 Filed 7—6-98; 8:45 am]
BILLING CODE 6560-50-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 0, 1, 2, 5, 15, 18, 21, 22,
24, 26, 73, 74, 78, 80, 87, 90, 95, 97, and
101

[ET Docket No. 97-94; FCC 98-58]

Streamlining the Equipment
Authorization Process

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission is amending
its rules to simplify the equipment
authorization processes, deregulate the
authorization requirements for certain
types of equipment, and begin
implementation of an electronic filing
system for equipment authorization
applications. These actions will greatly
reduce the complexity and burden of
the Commission’s equipment
authorization requirements so that
products can be introduced to the
market more rapidly. We believe these
actions will greatly benefit both large
and small manufacturers and encourage
the development of innovative products
that best meet consumers’ needs.
EFFECTIVE DATE: October 5, 1998.

FOR FURTHER INFORMATION CONTACT:
Hugh L. Van Tuyl, (202) 418—-7506 or
Julius P. Knapp, (202) 418-2468, Office
of Engineering and Technology.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order, ET
Docket 97-94, FCC 98-58, adopted
April 2, 1998, and released April 16,
1998. The full text of this Commission
decision is available for inspection and
copying during normal business hours
in the FCC Reference Center (Room
239), 1919 M Street, N.W., Washington,
D.C., and also may be purchased from
the Commission’s duplication
contractor, International Transcription
Service, (202) 857-3800, 1231 20th
Street, N.W. Washington, D.C. 20036.

Summary of the Report and Order

1. On March 13, 1997, the
Commission adopted a Notice of
Proposed Rule Making (Notice) 62 FR
24383, May 5, 1997, in the above
captioned proceeding. The Notice
proposed to amend parts 2, 15, 18 and

other rule parts to: (1) simplify our
existing equipment authorization
processes; (2) deregulate the equipment
authorization requirements for certain
types of equipment; and (3) provide for
electronic filing of applications for
equipment authorization. The proposals
were designed to reduce the burden of
the equipment authorization program on
manufacturers.

2. We are adopting many of the
proposed changes to simplify the
authorization process and relax the
equipment authorization requirements
for certain devices, as well as making
the rule changes necessary to implement
an electronic filing system for
applications.

Simplification of Existing Equipment
Authorization Processes

3. There are currently five different
equipment authorization procedures
specified in Subpart J of Part 2 of the
Commission’s Rules. The following is a
brief description of each procedure:

Type acceptance calls for the
manufacturer or importer to submit a
written application for review and
approval by the Commission. The
application must include a complete
technical description of the product and
a test report showing compliance with
the technical requirements. The type
acceptance procedure has traditionally
been applied to radio transmitters that
are used in authorized radio services,
such as commercial and private mobile
radio services.

Certification is similar to type
acceptance. The manufacturer or
importer must submit a written
application that includes a technical
description of the product and a test
report showing compliance with the
Commission’s technical standards.
Certification has traditionally been used
for low power, unlicensed consumer
devices that operate under Parts 15 and
18 of the rules.

Notification requires submittal of a
written application, but no test report is
required unless specifically requested
by the Commission. Notification has
been used for a variety of products that
demonstrated a good record of
compliance, but the Commission found
it appropriate to maintain some degree
of oversight.

Declaration of Conformity (DoC) is a
relatively new self-approval procedure
that was established in connection with
the Commission’s deregulation of the
certification requirements for personal
computer equipment. The DoC
procedure calls for the manufacturer or
importer to test the equipment to
determine compliance with the FCC
standards. The laboratory performing
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the measurements must be accredited by
either the National Institute of
Standards and Technology (NIST) or the
American Association for Laboratory
Accreditation (A2LA). A copy of the
declaration of conformity, listing the
party responsible for compliance, must
be included in the literature furnished
with the product.

Verification is also a manufacturer
self-approval procedure, but unlike the
DoC procedure does not require use of
an accredited test laboratory and does
not require a declaration of compliance
to be supplied with the equipment.
Verification has been used primarily for
certain non-consumer devices operating
under parts 15 and 18 of the rules, such
as business computers and industrial
heating and welding equipment that use
radio frequency energy.

4. In order to reduce the complexity
of having so many authorization
procedures, we proposed to reduce the
number to three, which we believe to be
the minimum necessary for an effective
program. Specifically, we proposed to
eliminate the notification procedure,
and to combine the type acceptance
procedure with certification. We
proposed to retain the two self-
authorization procedures, verification
and declaration of conformity, although
we requested comments on the
possibility of combining them.

Elimination of the Notification
Procedure

5. The notification procedure requires
the filing of an application form with
the Commission, but it does not require
the submittal of any measurement
results. This procedure provides us with
a record of the equipment being
marketed, but we do not review any test
data to confirm the compliance of the
equipment. We are eliminating the
notification procedure. Equipment
currently under the notification
procedure will be placed in the less
stringent DoC or verification procedure.

Combining of Type Acceptance and
Certification

6. The current certification and type
acceptance procedures are very similar,
in that both require the filing of an
application form and technical report,
and the filing procedure is the same for
both. The primary difference is that
certain technical information filed with
the application is different. In light of
this, we believe that it is more efficient
to combine them into a single category.
We have found in our dealings with the
public, parties that are less familiar with
the equipment authorization program
frequently are confused by the multiple
authorization procedures currently

contained in the rules. Having a single
procedure for equipment that must be
authorized by the Commission will
make the rules more understandable
and thereby promote compliance.
Moreover, we note that the term
“certification” is generally used
worldwide for a system requiring a
third-party product approval.
Accordingly, we are simplifying the
rules by combining the type acceptance
and certification procedures into a
single procedure called “certification”.

Retention of Verification and
Declaration of Conformity as Separate
Processes

7. We believe there is merit to
retaining verification and DoC as
separate procedures. Verification is
clearly appropriate for equipment that
has an excellent record of compliance,
where the measurement methods are
well known and understood, and where
it is relatively easy to determine the
party responsible for compliance. The
Declaration of Conformity procedure
provides added safeguards that are
necessary to ensure compliance for
certain products that have a greater
potential for causing interference or
where issues about the proper
measurement method may arise.
Accordingly, we are making no changes
to the verification and DoC procedures.

Relaxation of the Equipment
Authorization Requirements for Certain
Devices

8. Section 302(a) of the Act states,
“* * * governs the interference
potential of devices which in their
operation are capable of emitting radio
frequency energy * * *”’ Section 302(a)
of the Act is not intended to require a
Commission approval for every type of
radio frequency equipment before it can
be imported or marketed in the United
States. Rather, it gives the Commission
authority to make reasonable
regulations governing the interference
potential or radio frequency devices,
consistent with the public interest. We
note that the Notice did not propose to
change the technical standards
governing radio frequency devices; only
the methods of authorizing certain
devices.

Part 15 Devices

9. The current part 15 rules require
TV interface devices and certain
receivers to be authorized through the
certification procedure. Other receivers
and Cable System Terminal Devices
(CSTDs) are required to be authorized
through the notification procedure. The
Notice proposed to change the
authorization requirement for TV

interface devices and receivers, except
scanning receivers, to DoC. The Notice
also proposed to change the
authorization requirement for CSTDs
from notification to certification.

10. VCRs and many receivers are
widely deployed, mass-marketed
consumer devices. VCRs that do not
comply with the technical standards
have the potential for causing
interference to television reception,
because they generate a signal on
television frequencies. In addition, we
have occasionally found receivers on
the market that do not comply with the
rules. We note that both VCRs and
receivers require measurements of radio
emissions that require considerable
skill. For these reasons, we believe that
the authorization process for VCRs and
receivers should be relaxed to the DoC
procedure, rather than verification.
However, for the time being we will
continue to allow receivers that are
contained in a transceiver subject to
certification to be authorized under the
verification procedure. We will for now
also provide the option of obtaining a
grant of certification for VCRs and
receivers. Any laboratory accredited to
perform DoC testing of personal
computers and peripherals may perform
DoC testing of VCRs and receivers, since
the ANSI C63.4-1992 measurement
procedure is used for testing all of these
devices. We note that there are already
many laboratories accredited to perform
such testing.

11. The Notice proposed to tighten the
authorization requirement for CSTDs
from notification to certification. We
proposed that action in recognition of
the fact that there is a large market for
“pirate’” cable boxes, which allow the
viewing of scrambled cable channels
without payment to the cable provider.

12. While we recognize that cable
signal theft is a serious concern, upon
review we believe that attempts to
address this problem through our
equipment authorization program
would likely create substantial
administrative burdens and delays in
the availability of cable system terminal
devices. We believe that our proper
focus with regard to CSTDs should be
on compliance with our radio emissions
standards. Accordingly, we are relaxing
the equipment authorization
requirement for CSTDs to the DoC
procedure, consistent with the
requirements for receivers and VCRs.

Part 18 Devices

13. Part 18 consumer ISM equipment
has had a reasonably good record of
compliance with the FCC requirements.
However, these devices could easily
cause interference if they did not
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conform with our standards because
significant radio energy can be radiated
into the airwaves. We also note that the
measurement of radio emissions from
these products requires considerable
skill. We believe that relaxing the
authorization requirement to the DoC
procedure is appropriate, because it
relieves manufacturers of the burden of
obtaining an approval, but still provides
a degree of certainty that the equipment
will comply with the standards. We
will, for now, allow the option of
obtaining certification. We recognize
that there are currently no laboratories
accredited specifically for part 18
testing, but we are working with the
appropriate organizations to establish
such accreditation provisions. We note
that there are certain similarities
between part 15 and part 18 compliance
testing. Therefore, until such time as an
accreditation procedure is established
for part 18 testing, we will accept
measurement results from a laboratory
accredited for part 15 testing for the
purpose of a part 18 DoC.

14. We believe that a compliance
statement and a label are necessary to
allow identification of equipment that
has been tested for compliance, and for
identification of the responsible party.
Accordingly, we are adopting a
requirement for a short compliance
statement and simple label on the
device. We will require part 18
equipment authorized under the DoC
procedure to be labelled with the FCC
logo, as we currently require for part 15
equipment authorized under the DoC
procedure. The FCC logo was selected to
be a recognizable indicator that the
device complies with the FCC
standards, similar to the use of the ““UL”
logo to show compliance with
Underwriters Laboratory standards, or
the “CE” logo to indicate compliance
with European standards. We decline to
change the requirements contained in
§18.213 since they serve a useful
purpose in informing users of the
interference potential of the device and
any maintenance that may be required
for continued compliance with the
rules. Finally, we are taking this
opportunity to remove the provisions of
§18.205 requiring the filing of a
description of the measurement facility
used for testing part 18 equipment. This
is merely an editorial change, because
§2.948 already requires the same
information.

Licensed Transmitters

15. We proposed to change the
authorization procedure from
notification to either verification or DoC
for transmitters operating in licensed
services as listed:

« Wildlife tracking and ocean buoys
operating under part 5.

« Part 101 point-to-point microwave
transmitters.

e Part 73 AM transmitters, FM
transmitters, television transmitters, and
antenna phase monitors.

» Part 74 Auxiliary Broadcast aural
STLs, aural intercity relays, aural STL
boosters, aural intercity relay boosters,
TV STLs, TV intercity relays, TV
translator relays and TV microwave
boosters.

« Part 78 Cable Television Relay fixed
transmitters.

e Part 80 INMARSAT equipment.

» Part 87 406 MHz emergency locator
transmitters.

16. We continue to believe that the
authorization requirements for these
transmitters may be relaxed, due to the
excellent record of compliance
compiled thus far. While we initially
proposed DoC for certain parts 74, 78
and 101 transmitters in the Notice, we
now believe that verification would be
more appropriate. These transmitters are
operated under the terms of a license.
Therefore, we can locate and contact a
licensee to resolve any interference
problems that may develop. In addition,
there is currently no laboratory
accreditation program for laboratories
testing parts 74, 78 and 101 transmitters.
Therefore, we are eliminating the
notification requirement for all
transmitters on the list delineated
above, including those under parts 74,
78 and 101, and replacing it with a
verification requirement. We will
continue to monitor the compliance of
this equipment, and may revisit our
decision to eliminate the authorization
requirements if significant compliance
problems develop.

Authorization Changes for Other
Devices

17. We requested comments on
whether there are other devices not
covered above for which the
authorization requirements could be
relaxed. Motorola requested that we
move Family Radio Service transmitters
operating under part 95 from
certification to DoC, because the
equipment is low powered and is based
on established designs. The Family
Radio Service is a relatively new
service, established only in 1996. See
Amendment of Part 95 of the
Commission’s Rules to Establish a Very
Short Distance Two-way Voice Radio
Service in WT 95-102, 11 FCC Rcd
12977 (1996), 61 FR 28768, June 6,
1996. We do not feel that there has been
sufficient time to demonstrate a history
of compliance which would warrant
relaxing the authorization requirements

for the equipment used in the service.
Accordingly, we decline to place Family
Radio Service transmitters under DoC at
this time.

18. Ericsson requested that part 22
and part 90 analog base stations be
subject to verification, and that part 22
and part 90 analog mobile equipment be
subject to DoC since the test procedures
are widely known and the equipment
has an excellent record of compliance.
We have concerns about deregulating
the equipment authorization
requirements for part 22 and part 90
transmitters due to the need to ensure
compliance with recent changes to the
technical rules. Also, certain parts 22
and 90 mobile and portable transmitters
are subject to recently adopted
requirements for routine evaluation for
RF exposure. We therefore do not
believe that verification is appropriate
for the base stations, nor do we believe
DoC is appropriate for the mobile
stations. However, we will monitor the
situation and, if appropriate, will
consider relaxing the equipment
authorization requirements for the
aforementioned equipment in the
future.

19. We have concerns about keyless
entry transmitters used on automobiles.
They are widely deployed, and therefore
have a high potential for causing
interference if they do not comply with
the technical standards. While we do
not believe it is appropriate to relax the
authorization requirements for keyless
entry and passive antitheft devices at
this time, we will reevaluate this finding
in the future.

Electronic Filing

20. The Notice proposed that the
Commission adopt an electronic filing
system for equipment authorization
applications. We believe that the
implementation of an electronic filing
system will significantly reduce the
processing time of equipment
authorization applications. Such a
system will eliminate the delays
associated with filing applications in
Pittsburgh, transporting them to the FCC
Laboratory and manually logging them
in. Also, an electronic system will allow
parallel processing of applications, so
the administrative and technical
reviews can be done simultaneously,
thus further reducing the processing
time.

21. The Commission has hired a
contractor to do the programming of the
electronic filing system. Testing of the
system began in March, 1998, and we
expect that it will soon be fully
operational. See Public Notice, “OET
Prototype Electronic Form 731",
released February 27, 1998.
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22. We will require all equipment
authorization applications to be filed
electronically one year after the effective
date of these rules. Prior to that date, we
will accept both paper and
electronically filed applications while
manufacturers become familiar with the
new system. We will be amenable to
consideration of waiver requests from
small businesses that find it a hardship
to file applications electronically. We
are adding a new paragraph to Section
2.911 indicating that the electronic
equivalent of a signature will be
accepted in electronically filed
applications.

Filing Fees

23. The filing fees for equipment are
set at a level based upon the amount of
time that is necessary to review
applications. Applications for
certification of equipment under parts
15 and 18 often require greater review
time in comparison to applications for
equipment under other rule parts.
Consequently, there is a higher fee for
those applications. We see no reason to
change the current fee of $450 for
transmitters used in licensed services.
Accordingly, we will set the filing fees
as proposed in the Notice.

Radio Equipment List

24. The Notice proposed to eliminate
the Radio Equipment List, since the
information in the list is available
through other sources. Information on
transmitters that have been approved is
available electronically from the FCC
Internet site and the Public Access Link
(PAL) system. In addition, inquiries can
be made by telephone to the *‘status
desk’ at the Commission’s Laboratory.
The Commission also releases monthly
Public Notices announcing the grants of
applications. Because this information
is available from various sources, we do
not see a need to continue the Radio
Equipment List. We disagree that
elimination of the list will make it more
difficult to locate the manufacturer of
equipment which has caused
interference, since the information is
readily available. We are not making
any changes to Section 101.103(d)(2)(ii)
of the rules.

Submission of Samples

25. Parties marketing equipment are
required to supply a sample to the
Commission for testing within 60 days
of a request by the Commission.
However, in cases involving harmful
interference or safety of life, a sample
must be supplied within 14 days. We
believe that 60 days, or even 30 days, is
more time than necessary for supplying
a sample in most cases, and could

therefore result in noncompliant
equipment remaining on the market for
a longer period of time. Accordingly, we
are adopting a 14 day time limit for
supplying test samples to the
Commission as proposed in the Notice.
We recognize that 14 days may not be
sufficient in some cases when there are
difficulties in supplying a sample. We
will continue to consider extensions of
time upon submission of a showing of
good cause in those cases, as the rules
currently allow. We decline to establish
a procedure for vouchers or
reimbursement of sample purchase costs
at this time, due to the complexities
involved.

Transfers of Control

26. The Notice proposed to clarify the
rules that apply to corporate mergers,
buyouts and acquisitions involving
grantees of equipment authorization. We
proposed to combine Sections 2.929,
2.934 and 2.935 of the rules to clarify
when an equipment authorization may
be assigned or transferred to another
party, and when new applications must
be filed.

27. Prior to 1989, the Commission’s
rules required the filing of a new
application whenever a change was
made to the trade name under which
equipment is marketed. In 1989, the
Commission eliminated that
requirement. However, it appears that
Section 2.929 was inadvertently not
updated at that time to reflect that
change. We are adopting the revised
rule on transfers and assignments
proposed in the Notice, but we are
eliminating the reference to filing a new
application for name changes.

Transition Provisions

28. The changes adopted here
simplify and streamline the equipment
authorization procedures. Since they are
deregulatory in nature, only a short
transition period is necessary.
Accordingly, we are making the rules
effective October 5, 1998. However, in
order to allow manufacturers to obtain
the maximum benefit from the changes,
equipment may be authorized under the
relaxed procedures (i.e.—Declaration of
Conformity or verification) effective
September 8, 1998.

29. Accordingly, It Is Ordered that
parts 0, 1, 2, 5, 15, 18, 21, 22, 24, 26,
73,74, 78, 80, 87, 90, 95, 97 and 101 of
the Commission’s Rules and Regulations
Are Amended, as specified in the Rule
Changes attachment and are effective
October 5, 1998. This action is taken
pursuant to sections 4(i), 301, 302,
303(e), 303(f), 303(r), 304 and 307 of the
Communications Act of 1934, as

amended, 47 U.S.C. Sections 154(i), 301,
302, 303(e), 303(f), 303(r), 304 and 307.

Final Regulatory Flexibility Analysis

30. As required by the Regulatory
Flexibility Act (“RFA”),1an Initial
Regulatory Flexibility Analysis
(“IRFA”) was incorporated in
“Amendment of Parts 2, 15, 18 and
Other Parts of the Commission’s Rules
to Simplify and Streamline the
Equipment Authorization Process for
Radio Frequency Equipment’’, Notice of
Proposed Rule Making (‘“‘Notice”), in ET
Docket No. 97-94, 62 FR 24383, May 5,
1997. The Commission sought written
public comment on the proposals in the
Notice, including comment on the IRFA.
The Commission’s Final Regulatory
Flexibility Analysis (“FRFA™) in this
Report and Order conforms to the RFA.2

31. Need For and Objective of the
Rules.

The Commission is amending parts 2,
15, 18 and other parts of its rules to
simplify the equipment authorization
processes, deregulate the equipment
authorization requirements for certain
types of equipment, and begin
implementation of an electronic filing
system for equipment authorization
applications. These actions will greatly
reduce the complexity and burden of
the Commission’s equipment
authorization requirements. They will
also improve the efficiency of the
equipment authorization process so that
products can be introduced to the
market more rapidly. They will reduce
the number of applications required to
be filed with the Commission annually
from about 3500 to approximately 1800,
significantly reducing paperwork
requirements on manufacturers. We
expect that this action will result in
savings of at least $100 million to
manufacturers of the products covered
by the changes. The provision for
electronic filing of applications should
significantly reduce the current
applications time. We believe these
actions will greatly benefit both large
and small manufacturers and encourage
the development of innovative products
that best meet consumer’s needs.

32. Summary of Significant Issues
Raised by Public Comments in Response
to the IRFA.

In the IRFA we stated that proposals
in this proceeding would result in a
significant decrease in equipment
authorization applications that must be

1See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601 et.
seq., has been amended by the Contract With
America Advancement Act of 1996, Public Law No.
104-121, 110 Stat 847 (1996) (CWAAA). Title Il of
the CWAAA is the Small Business Regulatory
Enforcement Fairness Act of 1966 (SBREFA).

2See 5 U.S.C. 604.
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filed with the Commission. We believe
that small entities will benefit from
these proposals because in many cases
they will no longer be required to file
applications with the Commission.
Also, small entities will benefit from the
simpler regulations and streamlined
process for equipment that continues to
require authorization by the FCC. We
solicited comments regarding these
conclusions. No comments were
submitted directly in response to the
IRFA.

33. Description and Estimate of the
Number of Small Entities to Which the
Rules Will Apply.

The RFA generally defines small
entity as having the same meaning as
the terms *‘small business” “‘small
organization,” and “‘small governmental
jurisdictions.” 3 In addition, the term
“small business” is the same meaning as
the term ““small business concern”
under the Small Business Act (““SBA”),
15 U.S.C. 632, unless the Commission
has developed one or more definitions
that are appropriate to its activities.4
Under the SBA, a ‘‘small business
concern” is one that (1) is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) meets any individual criteria
established by the Small Business
Administration (SBA).5

34. The Commission has not
developed a definition of small entities
applicable to RF Equipment
manufacturers. Therefore, the applicable
definition of small entity is the
definition under the SBA rules
applicable to manufacturers of ““‘Radio
and Television Broadcasting and
Communications Equipment.”
According to the SBA’s regulation, an
RF manufacturer must have 750 or
fewer employees in order to qualify as
a small business.6 Census Bureau data
indicates that there are 858 companies
in the United States that manufacture
radio and television broadcasting and
communications equipment, and that
778 of these firms have fewer than 750
employees and would classified as
small entities.” We believe that many of
the companies that manufacture RF
equipment may qualify as small entities.

35. Description of Projected
Reporting, Recordkeeping and Other
Compliance Requirements.

35 U.S.C. 601(6).

45 U.S.C. 601(3) (incorporating by reference the
definition of ““small business concern” in 5 U.S.C.
632).

515 U.S.C. 632.

6See 13 CFR 121.201, Standard Industrial
Classification (SIC) Code 3663.

7See U.S. Department of Commerce, 1992 Census
of Transportation, Communications and Utilities
(issued May 1995), SIC category 3663.

There are currently five different
equipment authorization procedures.
They are type acceptance, certification,
notification, verification and
Declaration of Conformity (DoC). We are
proposing to eliminate the notification
procedure, and to combine the type
acceptance procedure with the
certification procedure. Equipment
currently under the notification
procedure will be placed in the less
stringent DoC or verification procedure,
as appropriate. Both verification and
DoC are self-authorization procedures,
which allow equipment to be marketed
without approval from the FCC once it
has been tested and found to comply
with the FCC rules. However, the DoC
procedure has an additional
requirement to test the equipment at an
accredited laboratory, which provides a
higher degree of confidence that a
device will be measured correctly. It
also has additional requirements for
labelling and information supplied with
the product, which allows the
Commission to more easily locate the
manufacturer in the event the
equipment causes interference.

36. Applications for equipment
authorization will be required to be filed
electronically one year after the effective
date of the rules. The equipment
required to file will typically consist of
a personal computer with an internet
connection, a document scanner, a
digital camera and software to convert
data to the proper format. The
equipment is readily available, or
applicants can contract with others
(e.g.—equipment testing laboratories)
who have the equipment.

37. Steps Taken to Minimize
Significant Economic Impact on Small
Entities, and Significant Alternatives
Considered.

Simplification of EQuipment
Authorization Categories

38. The Commission requested
comments on its proposal to eliminate
the notification category of equipment
authorization, and to combine the type
acceptance with the certification
category of authorization. It also
requested comments on whether to
combine the DoC and verification
procedures.

39. There was no opposition to
eliminating the notification procedure,
but the Commission received comments
concerning combining type acceptance
with certification. Motorola stated that
the change could be a source of
confusion, and Rockwell had concerns
that the structure of the proposed rules
could be improved. The Commission
believes that having three different
authorization procedures for equipment

requiring approval is an even greater
source of confusion than the proposal,
particularly for small entities which
may not be familiar with the rules.
Accordingly, the Commission is
eliminating the notification procedure,
and combining type acceptance and
certification into a single procedure
called “certification” for equipment
requiring an approval. The structure of
the proposed rules is being modified as
recommended by Rockwell to make
them simpler for both large and small
entities to understand.

40. The comments did not support
combining the DoC and verification
procedures. The DoC procedure is
relatively new, and the Commission has
expended resources educating small
entities about it, so making changes to
it at this point would cause confusion.
Also, since there is a need to maintain
a higher degree of confidence that
certain equipment complies with
standards to reduce the potential for
causing harmful interference, the
Commission believes it is necessary to
keep the DoC procedure separate from
the verification procedure.

Deregulation of Equipment
Authorization Requirements

41. The Commission proposed to
relax the authorization requirement for
equipment operating under various
parts of the rules. The comments
generally supported relaxing the
requirements, and several parties
supported even further relaxation than
the Commission proposed. Rockwell
requested that we place most part 15
receivers under verification, and CEMA
requested that we place VCRs under
verification. Ford recommended that we
move certain Part 15 low power
transmitters to DoC and Motorola
recommended that we move part 95
Family Radio Service transmitters to
DoC. Finally, Ericsson requested that
certain parts 22 and 90 transmitters be
moved to DoC or verification.

42. The further relaxation in the
authorization requirements proposed in
the comments would reduce the burden
on small entities manufacturing those
devices. However, in relaxing the
authorization requirements for
equipment, the Commission must also
consider whether there is an increased
likelihood of harmful interference being
caused. The Commission has carefully
considered the requests made in the
comments, and is concerned that
relaxing the authorization requirement
for these devices beyond what was
proposed would result in too great a risk
of interference to communication
services. The authorization
requirements selected by the
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Commission for each type of equipment
are believed to be the least burdensome
necessary to minimize the risk of
interference, and will therefore have the
least impact on small entities.

Electronic Filing

43. The Commission proposed to
implement an electronic filing system
for equipment authorization
applications. It also solicited comments
on whether the system should be
mandatory or whether paper
applications should continue to be
accepted. The comments supported
developing an electronic filing system,
but some parties expressed concern
about whether the Commission would
mandate electronic filing, which could
be burdensome for some entities.

44. The Commission believes that the
implementation of an electronic filing
system will significantly reduce the
processing time of equipment
authorization applications. Such a
system would eliminate the delays
associated with filing applications in
Pittsburgh, transporting them to the
Commission’s Laboratory and manually
logging them in. It would also allow
parallel processing of applications, so
the administrative and technical
reviews can be done simultaneously,
thus further reducing the processing
time. Such a system will benefit small
entities by reducing the costs caused by
delays in marketing new equipment. We
have decided to make the system
mandatory, since the equipment
required to electronically file
applications is readily available.
However, we will continue to accept
paper applications for a period of one
year to minimize the impact on small
entities.

45. Report to Congress. The
Commission shall send a copy of this
Final Regulatory Flexibility Analysis,
along with this First Report and Order,
in a report to Congress pursuant to the
Small Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C.
801(a)(1)(A), and the Chief Counsel for
Advocacy of the Small Business
Administration.

List of Subjects
47 CFR Part 0

Reporting and recordkeeping
requirements.
47 CFR Parts 1 and 2

Radio, Reporting and recordkeeping
requirements.
47 CFR Part 5

Radio.

47 CFR Part 15
Communications equipment.
47 CFR Part 18

Business and industry, Scientific
equipment.

47 CFR Parts 21, 22, and 24
Communications equipment, Radio.

47 CFR Part 26
Radio.

47 CFR Parts 73, 74, 78, 80, 87, 90, 95,
97, and 101

Communications equipment, Radio.
Federal Communications Commission.
William F. Caton,
Deputy Secretary.

Rules Changes

For the reasons discussed in the
preamble Parts 0, 1, 2, 5, 15, 18, 21, 22,
24, 26, 73, 74, 78, 80, 87, 90, 95, 97 and
101 of Title 47 of the Code of Federal
Regulations are amended as follows:

PART 0—COMMISSION
ORGANIZATION

1. The authority citation for part 0
continues to read as follows:

Authority: Secs. 5, 48 Stat. 1068, as
amended; 47 U.S.C. 155.

§0.31 [Amended]

2. Section 0.31, paragraph (j) is
amended by removing the term *‘type
approval and acceptance, and
certification” and adding in its place
“approval”.

§0.401 [Amended]
3. Section 0.401, paragraph (a)(2) is
amended by revising the second

sentence to read “The mailing address
is: Federal Communications
Commission, Equipment Authorization
Division, 7435 Oakland Mills Road,
Columbia, MD 21046,

§0.406 [Amended]

4. Section 0.406, paragraph (b)(3) is
amended by removing the term *‘type
acceptance and type approval” and
adding in its place ‘“‘authorization”.

§0.433 [Removed]
5. Section 0.433 is removed.

80.453 [Amended]

6. Section 0.453, paragraph (k) is
amended by removing the term “(Type
accepted, type approved, certified and
notified)”.

80.455 [Amended]

7. Section 0.455, paragraph (e)(3) is
amended by removing the term “(type
accepted, type approval, certification, or
advance approval of subscription
television systems)”.

§0.457 [Amended]

8. Section 0.457, paragraph (d)(2)(ii) is
amended by removing the term “(type
acceptance, type approval, certification,
or advance approval of subscription
television systems)”.

PART 1—PRACTICE AND
PROCEDURE

9. The authority citation for part 1
continues to read as follows:

Authority: 15 U.S.C. 79 et seq.; 47 U.S.C.
151, 154(i), 154(j), 155, 225, and 303(r).

§1.77 [Amended]

10. Section 1.77, paragraph (g) is
amended by removing the term *‘type
approval and type acceptance” and
adding in its place “certification”, and
removing the reference to “subpart F”’
and adding in its place ‘‘subpart J”’.

11. Section 1.1103 is revised to read
as follows:

§1.1103 Schedule of charges for
equipment authorization, experimental
radio services, ship inspections and
international telecommunications
settlements.

Action FCC form No. | Fee amount Payrrggg(tetype Address
1. Certification:

a. Receivers (except TV and | 731 .....ccccoeeeee. 350 | EEC Federal Communications Commission, Equipment Ap-
FM). proval Services, P.O. Box 358315, Pittsburgh, PA

15251-5315.
b. Devices under Parts 11, 15 | 731 .......ccceeneeee. 895 | EGC Federal Communications Commission, Equipment Ap-
and 18 (except receivers). proval Services, P.O. Box 358315, Pittsburgh, PA

15251-5315.
c. All other devices ................. 731 i, 450 | EFT Federal Communications Commission, Equipment Ap-
proval Services, P.O. Box 358315, Pittsburgh, PA

15251-5315.
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Action FCC form No. | Fee amount Payrrgg(rj](tetype Address
d. Modifications and Class Il | 731 ........ccccuee.. 45 | EAC Federal Communications Commission, Equipment Ap-
Permissive Changes. proval Services, P.O. Box 358315, Pittsburgh, PA
15251-5315.
e. Request for Confidentiality | 731 or 159 & 130 | EBC Federal Communications Commission, Equipment Ap-
Corres. proval Services, P.O. Box 358315, Pittsburgh, PA
15251-5315.
2. Advance Approval for Subscrip- | 159 & Corres ... 2,740 | EIS Federal Communications Commission, Equipment Ap-
tion TV System. proval Services, P.O. Box 358315, Pittsburgh, PA
15251-5315.
a. Request for Confidentiality | 159 & Corres .... 130 | EBS Federal Communications Commission, Equipment Ap-
proval Services, P.O. Box 358315, Pittsburgh, PA
15251-5315.
3. Assignment of Applicant Code:

a. New applicants for all appli- | 159 & Corres .... 45 | EAG Federal Communications Commission, Equipment Ap-
cation types except Sub- proval Services, P.O. Box 358315, Pittsburgh, PA
scription TV. 15251-5315.

4. Experimental Radio Service:
a. New Station Authorization .. | 442 ................... 45 | EAE Federal Communications Commission, Equipment Ap-
proval Services, P.O. Box 358320, Pittsburgh, PA
15251-5320.

b. Modification of Authoriza- | 442 ........cc.c..... 45 | EAE Federal Communications Commission, Equipment Ap-

tion. proval Services, P.O. Box 358320, Pittsburgh, PA
15251-5320.

c. Renewal of Station Author- | 405 ................... 45 | EAE Federal Communications Commission, Equipment Ap-

ization. proval Services, P.O. Box 358320, Pittsburgh, PA
15251-5320.

d. Assignment or Transfer of | 702 or 703 ........ 45 | EAE Federal Communications Commission, Equipment Ap-

Control. proval Services, P.O. Box 358320, Pittsburgh, PA
15251-5320.

e. Special Temporary Author- | 159 & Corres .... 45 | EAE Federal Communications Commission, Equipment Ap-

ity. proval Services, P.O. Box 358320, Pittsburgh, PA
15251-5320.

f. Additional fee required for | 159 & Corres .... 45 | EAE Federal Communications Commission, Equipment Ap-
any of the above applica- proval Services, P.O. Box 358320, Pittsburgh, PA
tions that request confiden- 15251-5320.
tiality.

5. Ship Inspections:

a. Passenger Vessel Under | 801 ................... 390 | FCS Federal Communications Commission, P.O. Box 358110,
Title 1Il, Part III. Pittsburgh, PA 15251-5110.

b. Oceangoing Vessel Under | 801 ................... 755 | FFS Federal Communications Commission, P.O. Box 358110,
Title Ill, Part II. Pittsburgh, PA 15251-5110.

c. Vessels Under the Great | 801 .................. 110 | FDS Federal Communications Commission, P.O. Box 358110,
Lakes Agreement. Pittsburgh, PA 15251-5110.

d. Vessels Under the Safety | 801 ..........c....... 660 | FES Federal Communications Commission, P.O. Box 358110,
of Life at Sea (SOLAS) Pittsburgh, PA 15251-5110.

Convention.

e. Temporary Waiver of In- | 159 & Corres . 75 | FBS Federal Communications Commission, P.O. Box 358110,

spection. Pittsburgh, PA 15251-5110.
6. International Telecommuni- | 99 ........cccceeeeee. 2 | IAT Licensees will be billed.

cations Settlements Administra-
tive Fee for Collections (per line
item).

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

12. The authority citation for part 2

continues to read as follows:

* * * *

Authority: 47 U.S.C. 154, 302, 303, 307,

and 336, unless otherwise noted.

13. Section 2.803, paragraph (a)(1) is

revised to read as follows:

§2.803 Marketing of radio frequency
devices prior to equipment authorization.

(1) In the case of a device subject to
certification, such device has been

§2.901

[Amended]

authorized by the Commission in
accordance with the rules in this
chapter and is properly identified and
labelled as required by §2.925 and other
relevant sections in this chapter; or

*

14. Section 2.901, paragraph (a) is
amended by removing the term *‘type
acceptance, certification, registration or
notification” and adding in its place
““certification or registration”. Paragraph
(b) is amended by removing the term
“type acceptance, certification or

notification” and adding in its place
“certification”.

§2.904

§2.905

[Removed]

[Removed]

15. Section 2.904 is removed.

16. Section 2.905 is removed.

§2.907 Certification.

17. Section 2.907, paragraph (a) is
revised to read as follows:

(a) Certification is an equipment
authorization issued by the

Commission, based on representations
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and test data submitted by the
applicant.
* * * * *

18. Section 2.911 is amended by
adding a new paragraph (g) to read as
follows:

§2.911 Written application required.
* * * * *

(9) “*Signed,” as used in this section,
means an original handwritten
signature; however, the Office of
Engineering and Technology may allow
signature by any symbol executed or
adopted by the applicant with the intent
that such symbol be a signature,
including symbols formed by computer-
generated electronic impulses.

19. Section 2.913 is amended by
revising paragraph (b) and adding a new
paragraph (c) as follows:

§2.913 Submittal of equipment
authorization application or information to
the Commission.

* * * * *

(b) Any information or equipment
samples requested by the Commission
pursuant to the provisions of subpart J
of this part shall, unless otherwise
directed, be submitted to the Federal
Communications Commission,
Equipment Authorization Division,
7435 Oakland Mills Road, Columbia,
Maryland 21046.

(c) Effective October 5, 1999, all
applications for equipment
authorization must be filed
electronically. The Commission will be
amenable to consideration of waiver
requests from small businesses that find
it a hardship to file applications
electronically. Information on the
procedures for electronically filing
equipment authorization applications
can be obtained from the address in
paragraph (b) of this section.

20. Section 2.915, paragraphs (a)
introductory text and (c) are revised to
read as follows:

§2.915 Grant of application.

(a) The Commission will grant an
application for certification if it finds
from an examination of the application
and supporting data, or other matter
which it may officially notice, that:

* * * * *

(c) Certification shall not attach to any
equipment, nor shall any equipment
authorization be deemed effective, until
the application has been granted.

§2.924 [Amended]

21. Section 2.924 is amended by
revising the second sentence to read as
follows:

* * * * *

A device will be considered to be

electrically identical if no changes are

made to the device authorized by the
Commission, or if the changes made to
the device would be treated as class |
permissive changes within the scope of
§2.1043(b)(2).
* * * * *

22. Section 2.929 is revised to read as
follows:

§2.929 Changes in name, address,
ownership or control of grantee.

(a) An equipment authorization
issued by the Commission may not be
assigned, exchanged or in any other way
transferred to a second party, except as
provided in this section.

(b) The grantee of an equipment
authorization may license or otherwise
authorize a second party to manufacture
the equipment covered by the grant of
the equipment authorization provided:

(1) The equipment manufactured by
such second party bears the FCC
Identifier as is set out in the grant of the
equipment authorization.

Note to paragraph (b)(1): Any change in
the FCC Identifier desired as a result of such
production or marketing agreement will
require the filing of a new application for an
equipment authorization as specified in
§2.933.

(2) The grantee of the equipment
authorization shall continue to be
responsible to the Commission for the
equipment produced pursuant to such
an agreement.

(c) Whenever there is a change in the
name and/or address of the grantee of an
equipment authorization, written notice
of such change(s) shall be submitted to
the Commission within 30 days after the
grantee starts using the new name and/
or address.

(d) In the case of transactions affecting
the grantee, such as a transfer of control
or sale to another company, mergers, or
transfer of manufacturing rights, notice
must be given to the Commission in
writing within 60 days after the
consummation of the transaction.
Depending on the circumstances in each
case, the Commission may require new
applications for equipment
authorization. In reaching a decision the
Commission will consider whether the
acquiring party can adequately ensure
and accept responsibility for continued
compliance with the regulations. In
general, new applications for each
device will not be required. A single
application for equipment authorization
may be filed covering all the affected
equipment.

23. Section 2.931 is revised to read as
follows:

§2.931 Responsibility of the grantee.
In accepting a grant of an equipment
authorization, the grantee warrants that

each unit of equipment marketed under
such grant and bearing the identification
specified in the grant will conform to
the unit that was measured and that the
data (design and rated operational
characteristics) filed with the
application for certification continues to
be representative of the equipment
being produced under such grant within
the variation that can be expected due
to quantity production and testing on a
statistical basis.

24. Section 2.932 is revised to read as
follows:

§2.932 Modification of equipment.

(a) A new application for an
equipment authorization shall be filed
whenever there is a change in the
design, circuitry or construction of an
equipment or device for which an
equipment authorization has been
issued, except as provided in
paragraphs (b) through (d) of this
section.

(b) Permissive changes may be made
in certificated equipment, and
equipment that was authorized under
the former type acceptance procedure,
pursuant to §2.1043.

(c) Permissive changes may be made
in equipment that was authorized under
the former notification procedure
without submittal of information to the
Commission, unless the equipment is
currently subject to authorization under
the certification procedure. However,
the grantee shall submit information
documenting continued compliance
with the pertinent requirements upon
request.

(d) All requests for permissive
changes submitted to the Commission
must be accompanied by the anti-drug
abuse certification required under
§1.2002 of this chapter.

25. Section 2.933 is revised to read as
follows:

§2.933 Change in identification of
equipment.

(a) A new application for equipment
authorization shall be filed whenever
there is a change in the FCC Identifier
for the equipment with or without a
change in design, circuitry or
construction. However, a change in the
model/type number or trade name
performed in accordance with the
provisions in 8 2.924 of this chapter is
not considered to be a change in
identification and does not require
additional authorization from the
Commission.

(b) An application filed pursuant to
paragraph (a) of this section where no
change in design, circuitry or
construction is involved, need not be
accompanied by a resubmission of
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equipment or measurement or test data
customarily required with a new
application, unless specifically
requested by the Commission. In lieu
thereof, the applicant shall attach a
statement setting out:

(1) The original identification used on
the equipment prior to the change in
identification.

(2) The date of the original grant of
the equipment authorization.

(3) How the equipment bearing the
modified identification differs from the
original equipment.

(4) Whether the original test results
continue to be representative of and
applicable to the equipment bearing the
changed identification.

(5) The photographs required by
§2.1033(b)(7) or §2.1033(c)(12) showing
the exterior appearance of the
equipment, including the operating
controls available to the user and the
identification label. Photographs of the
construction, the component placement
on the chassis, and the chassis assembly
are not required to be submitted unless
specifically requested by the
Commission.

(c) If the change in the FCC Identifier
also involves a change in design or
circuitry which falls outside the
purview of a permissive change
described in §2.1043, a complete
application shall be filed pursuant to
§2.911.

§2.934 [Removed]
26. Section 2.934 is removed.

§2.935 [Removed]

27. Section 2.935 is removed.
28. Section 2.938 is amended by
revising paragraph (c) to read as follows:

§2.938 Retention of records.
* * * * *

(c) The records listed in paragraph (a)
of this section shall be retained for one
year for equipment subject to
authorization under the certification
procedure or former type acceptance
procedure, or for two years for
equipment subject to authorization
under any other procedure, after the
manufacture of said equipment has been
permanently discontinued, or until the
conclusion of an investigation or a
proceeding if the responsible party (or,
under paragraph (b) of this section, the
manufacturer) is officially notified that
an investigation or any other
administrative proceeding involving its
equipment has been instituted.

* * * * *

§2.943 [Amended]

29. Section 2.943, paragraph (a) is
amended by removing the words “‘for

type acceptance, certification or
notification”.

30. Section 2.946 is revised to read as
follows:

§2.946 Penalty for failure to provide test
samples and data.

(a) Any responsible party, as defined
in §2.909, or any party who markets
equipment subject to the provisions of
this chapter, shall provide test sample(s)
or data upon request by the
Commission. Failure to comply with
such a request within 14 days may be
cause for forfeiture, pursuant to §1.80 of
this chapter, or other administrative
sanctions such as suspending action on
any applications for equipment
authorization submitted by such party
while the matter is being resolved.

(b) The Commission may consider
extensions of time upon submission of
a showing of good cause.

§2.948 [Amended]

31. Section 2.948, paragraph (a)(2)
first sentence is amended by removing
the words “‘or the notification”.

§2.971 [Removed]
32. The undesignated center heading
“Notification” and §2.971 are removed.

§2.973 [Removed]
33. Section 2.973 is removed.

§2.975 [Removed]
34. Section 2.975 is removed.

§2.977 [Removed]
35. Section 2.977 is removed.

§2.981 [Removed]

36. The undesignated center heading
“Type Acceptance” and §2.981 is
removed.

§2.983 [Removed]
37. Section 2.983 is removed.

§2.985 [Redesignated as §2.1046]

38. Section 2.985 is redesignated as
new 82.1046, and the reference to
§2.983(d)(5)"” in paragraph (a) is
removed and add in its place
82.1033(c)(8)".

§2.987 [Redesignated as §2.1047]

39. Section 2.987 is redesignated as
new §2.1047, and the reference to
“§2.989” in paragraph (c) is removed
and add in its place ““§2.1049".

§2.989 [Redesignated as §2.1049]

40. Section 2.989 is redesignated as
new §2.1049.

§2.991 [Redesignated as §2.1051]

41. Section 2.991 is redesignated as
new §2.1051, and the reference to
“§2.989” is removed and add in its
place “§2.1049".

§2.993 [Redesignated as §2.1053]

42. Section 2.993 is redesignated as
new §2.1053, and the reference to
“§2.989” is removed and add in its
place “§2.1049”.

§2.995 [Redesignated as §2.1055]

43. Section 2.995 is redesignated as
§2.1055.

§2.997 [Redesignated as §2.1057]

44. Section 2.997 is redesignated as
§2.1057, and the references to ‘8§ 2.991
and 2.993” in paragraph (a) are removed
and add in its place ““8§§2.1051 and
2.1053”, respectively.

§2.999 [Removed]
45, Section 2.999 is removed.

§2.1001 [Removed]
46. Section 2.1001 is removed.

§2.1005 [Removed]

47. Section 2.1005 is removed.

48. Section 2.1033 is revised to read
as follows:

§2.1033 Application for certification.

(a) An application for certification
shall be filed on FCC Form 731 with all
questions answered. Items that do not
apply shall be so noted.

(b) Applications for equipment
operating under Parts 11, 15 and 18 of
the rules shall be accompanied by a
technical report containing the
following information:

(1) The full name and mailing address
of the manufacturer of the device and
the applicant for certification.

(2) FCC identifier.

(3) A copy of the installation and
operating instructions to be furnished
the user. A draft copy of the instructions
may be submitted if the actual
document is not available. The actual
document shall be furnished to the FCC
when it becomes available.

(4) A brief description of the circuit
functions of the device along with a
statement describing how the device
operates. This statement should contain
a description of the ground system and
antenna, if any, used with the device.

(5) A block diagram showing the
frequency of all oscillators in the device.
The signal path and frequency shall be
indicated at each block. The tuning
range(s) and intermediate frequency(ies)
shall be indicated at each block. A
schematic diagram is also required for
intentional radiators.

(6) A report of measurements showing
compliance with the pertinent FCC
technical requirements. This report
shall identify the test procedure used
(e.g., specify the FCC test procedure, or
industry test procedure that was used),
the date the measurements were made,
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the location where the measurements
were made, and the device that was
tested (model and serial number, if
available). The report shall include
sample calculations showing how the
measurement results were converted for
comparison with the technical
requirements.

(7) A sufficient number of
photographs to clearly show the exterior
appearance, the construction, the
component placement on the chassis,
and the chassis assembly. The exterior
views shall show the overall
appearance, the antenna used with the
device (if any), the controls available to
the user, and the required identification
label in sufficient detail so that the
name and FCC identifier can be read. In
lieu of a photograph of the label, a
sample label (or facsimile thereof) may
be submitted together with a sketch
showing where this label will be placed
on the equipment. Photographs shall be
of size A4 (21 cm x 29.7 cm) or 8 x 10
inches (20.3 cm x 25.4 cm). Smaller
photographs may be submitted provided
they are sharp and clear, show the
necessary detail, and are mounted on
A4 (21 cm x29.7 cm) or 8.5 x 11 inch
(21.6 cm x 27.9 cm) paper. A sample
label or facsimile together with the
sketch showing the placement of this
label shall be on the same size paper.

(8) If the equipment for which
certification is being sought must be
tested with peripheral or accessory
devices connected or installed, a brief
description of those peripherals or
accessories. The peripheral or accessory
devices shall be unmodified,
commercially available equipment.

(9) For equipment subject to the
provisions of part 15 of this chapter, the
application shall indicate if the
equipment is being authorized pursuant
to the transition provisions in § 15.37 of
this chapter.

(10) Applications for the certification
of direct sequence spread spectrum
transmitters under part 15 shall be
accompanied by an exhibit
demonstrating compliance with the
processing gain provisions of §15.247(e)
of this chapter. Applications for the
certification of frequency hopping
transmitters under part 15 shall be
accompanied by an exhibit describing
compliance of the associated receiver or
receivers with § 15.247(a)(1) of this
chapter.

(11) Applications for the certification
of scanning receivers shall include a
statement describing the methods used
to comply with the design requirements
of §15.121(a) of this chapter or the
marketing requirements of § 15.121(b) of
this chapter.

(c) Applications for equipment other
than that operating under parts 15 and
18 of the rules shall be accompanied by
a technical report containing the
following information:

(2) The full name and mailing address
of the manufacturer of the device and
the applicant for certification.

(2) FCC identifier.

(3) A copy of the installation and
operating instructions to be furnished
the user. A draft copy of the instructions
may be submitted if the actual
document is not available. The actual
document shall be furnished to the FCC
when it becomes available.

(4) Type or types of emission.

(5) Frequency range.

(6) Range of operating power values or
specific operating power levels, and
description of any means provided for
variation of operating power.

(7) Maximum power rating as defined
in the applicable part(s) of the rules.

(8) The dc voltages applied to and dc
currents into the several elements of the
final radio frequency amplifying device
for normal operation over the power
range.

(9) Tune-up procedure over the power
range, or at specific operating power
levels.

(10) A schematic diagram and a
description of all circuitry and devices
provided for determining and stabilizing
frequency, for suppression of spurious
radiation, for limiting modulation, and
for limiting power.

(11) A photograph or drawing of the
equipment identification plate or label
showing the information to be placed
thereon.

(12) Photographs (8" x 10") of the
equipment of sufficient clarity to reveal
equipment construction and layout,
including meters, if any, and labels for
controls and meters and sufficient views
of the internal construction to define
component placement and chassis
assembly. Insofar as these requirements
are met by photographs or drawings
contained in instruction manuals
supplied with the certification request,
additional photographs are necessary
only to complete the required showing.

(13) For equipment employing digital
modulation techniques, a detailed
description of the modulation system to
be used, including the response
characteristics (frequency, phase and
amplitude) of any filters provided, and
a description of the modulating
wavetrain, shall be submitted for the
maximum rated conditions under which
the equipment will be operated.

(14) The data required by §82.1046
through 2.1057, inclusive, measured in
accordance with the procedures set out
in §2.1041.

(15) The application for certification
of an external radio frequency power
amplifier under part 97 of this chapter
need not be accompanied by the data
required by paragraph (b)(14) of this
section. In lieu thereof, measurements
shall be submitted to show compliance
with the technical specifications in
subpart C of part 97 of this chapter and
such information as required by
§2.1060 of this part.

(16) An application for certification of
an AM broadcast stereophonic exciter-
generator intended for interfacing with
existing certified, or formerly type
accepted or notified transmitters must
include measurements made on a
complete stereophonic transmitter. The
instruction book must include complete
specifications and circuit requirements
for interconnecting with existing
transmitters. The instruction book must
also provide a full description of the
equipment and measurement
procedures to monitor modulation and
to verify that the combination of stereo
exciter-generator and transmitter meet
the emission limitations of § 73.44.

(17) A single application may be filed
for a composite system that incorporates
devices subject to certification under
multiple rule parts, however, the
appropriate fee must be included for
each device. Separate applications must
be filed if different FCC Identifiers will
be used for each device.

49. Section 2.1041 is revised to read
as follows:

§2.1041 Measurement procedure.

For equipment operating under parts
15 and 18, the measurement procedures
are specified in the rules governing the
particular device for which certification
is requested. For equipment operating in
the authorized radio services,
measurements are required as specified
in §882.1046, 2.1047, 2.1049, 2.1051,
2.1053, 2.1055 and 2.1057. See also
§2.947.

50. Section 2.1043 is revised to read
as follows:

§2.1043 Changes in certificated
equipment.

(a) Changes to the basic frequency
determining and stabilizing circuitry
(including clock or data rates),
frequency multiplication stages, basic
modulator circuit or maximum power or
field strength ratings shall not be
performed without application for and
authorization of a new grant of
certification. Variations in electrical or
mechanical construction, other than
these indicated items, are permitted
provided the variations either do not
affect the characteristics required to be
reported to the Commission or the
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variations are made in compliance with
the other provisions of this section.

(b) Two classes of permissive changes
may be made in certificated equipment
without requiring a new application for
and grant of certification. Neither class
of change shall result in a change in
identification.

(1) A Class I permissive change
includes those modifications in the
equipment which do not degrade the
characteristics reported by the
manufacturer and accepted by the
Commission when certification is
granted. No filing with the Commission
is required for a Class | permissive
change.

(2) A Class Il permissive change
includes those modifications which
degrade the performance characteristics
as reported to the Commission at the
time of the initial certification. Such
degraded performance must still meet
the minimum requirements of the
applicable rules. When a Class Il
permissive change is made by the
grantee, the grantee shall supply the
Commission with complete information
and the results of tests of the
characteristics affected by such change.
The modified equipment shall not be
marketed under the existing grant of
certification prior to acknowledgement
by the Commission that the change is
acceptable.

(3) Except as specified below,
permissive changes, as detailed above,
shall be made only by the holder of the
grant of certification. Changes by any
party other than the grantee require a
new application for and grant of
certification.

(c) A grantee desiring to make a
change other than a permissive change
shall file an application on FCC Form
731 accompanied by the required fees.
The grantee shall attach a description of
the change(s) to be made and a
statement indicating whether the
change(s) will be made in all units
(including previous production) or will
be made only in those units produced
after the change is authorized.

(d) A modification which results in a
change in the identification of a device
with or without change in circuitry
requires a new application for, and grant
of certification. If the changes affect the
characteristics required to be reported, a
complete application shall be filed. If
the characteristics required to be
reported are not changed the
abbreviated procedure of §2.933 may be
used.

(e) Equipment that has been
certificated or formerly type accepted
for use in the Amateur Radio Service
pursuant to the requirements of part 97
of this chapter may be modified without

regard to the conditions specified in
paragraph (b) of this section, provided
the following conditions are met:

(1) Any person performing such
modifications on equipment used under
part 97 of this chapter must possess a
valid amateur radio operator license of
the class required for the use of the
equipment being modified.

(2) Modifications made pursuant to
this paragraph are limited to equipment
used at licensed amateur radio stations.

(3) Modifications specified or
performed by equipment manufacturers
or suppliers must be in accordance with
the requirements set forth in paragraph
(b) of this section.

(4) Modifications specified or
performed by licensees in the Amateur
Radio Service on equipment other than
that at specific licensed amateur radio
stations must be in accordance with the
requirements set forth in paragraph (b)
of this section.

(5) The station licensee shall be
responsible for ensuring that modified
equipment used at his station will
comply with the applicable technical
standards in part 97 of this chapter.

(f) For equipment other than that
operating under parts 15 or 18, when a
Class Il permissive change is made by
other than the grantee of certification,
the information and data specified in
paragraph (b)(2) of this section shall be
supplied by the person making the
change. The modified equipment shall
not be operated under an authorization
of the Commission prior to
acknowledgement by the Commission
that the change is acceptable.

(9) The interconnection of a
certificated or formerly type accepted
AM broadcast stereophonic exciter-
generator with a certificated or formerly
type accepted AM broadcast transmitter
in accordance with the manufacturer’s
instructions and upon completion of
measurements showing that the
modified transmitter meets the emission
limitation requirements of § 73.44 is
defined as a Class | permissive change
for compliance with this section.

(h) The interconnection of a
multiplexing exciter with a certificated
or formerly type accepted AM broadcast
transmitter in accordance with the
manufacturer’s instructions without
electrical or mechanical modification of
the transmitter circuits and completion
of equipment performance
measurements showing the transmitter
meets the minimum performance
requirements applicable thereto is
defined as a Class | permissive change
for compliance with this section.

(i) The addition of TV broadcast
subcarrier generators to a certificated or
formerly type accepted TV broadcast

transmitter or the addition of FM
broadcast subcarrier generators to a type
accepted FM broadcast transmitter,
provided the transmitter exciter is
designed for subcarrier operation
without mechanical or electrical
alterations to the exciter or other
transmitter circuits.

(j) The addition of TV broadcast
stereophonic generators to a certificated
or formerly type accepted TV broadcast
transmitter or the addition of FM
broadcast stereophonic generators to a
certificated or formerly type accepted
FM broadcast transmitter, provided the
transmitter exciter is designed for
stereophonic sound operation without
mechanical or electrical alterations to
the exciter or other transmitter circuits.

(k) The addition of subscription TV
encoding equipment for which the FCC
has granted advance approval under the
provisions of §2.1400 in subpart M and
§ 73.644(c) of part 73 to a certificated or
formerly type accepted transmitter is
considered a Class | permissive change.

(I) Notwithstanding the provisions of
this section, broadcast licensees or
permittees are permitted to modify
certificated or formerly type accepted
equipment pursuant to § 73.1690 of the
FCC’s rules.

51. A new §2.1060 is added to read
as follows:

§2.1060 Equipment for use in the amateur
radio service.

(a) The general provisions of §§2.925,
2.1031, 2.1033, 2.1041, 2.1043, 2.1051,
2.1053 and 2.1057 shall apply to
applications for, and grants of,
certification for equipment operated
under the requirements of part 97 of this
chapter, the Amateur Radio Service.

(b) When performing the tests
specified in §82.1051 and 2.1053 of this
part, the center of the transmitted
bandwidth shall be within the operating
frequency band by an amount equal to
50 percent of the bandwidth utilized for
the tests. In addition, said tests shall be
made on at least one frequency in each
of the bands within which the
equipment is capable of tuning.

(c) Any supplier of an external radio
frequency power amplifier kit as
defined by §97.3(a)(17) of this chapter
shall comply with the following
requirements:

(1) Assembly of one unit of a specific
type shall be made in exact accordance
with the instructions being supplied
with the product being marketed. If all
of the necessary components are not
normally furnished with the Kit,
assembly shall be made using the
recommended components.

(2) The measurement data required for
certification shall be obtained for this
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unit and submitted with the
certification application. Unless
otherwise requested, it is not necessary
to submit this unit with the application.

(3) A copy of the exact instructions
which will be provided for assembly of
the equipment shall be provided in
addition to other material required by
§2.1033 of this part.

(4) The identification label required
by §2.925 of this part shall be
permanently affixed to the assembled
unit and shall be of sufficient size so as
to be easily read. The following
information shall be shown on the label:

(Name of Grantee of Certification)

FCC ID: (The number assigned to the
equipment by the grantor)

This amplifier can be expected to comply
with part 97 of the FCC Regulations when
assembled and aligned in strict accordance
with the instruction manual using
components with the kit or an exact
equivalent thereof.

(Title and signature of responsible
representative of Grantee)

Statement of Compliance

| state that | have constructed this
equipment in accordance with the
instruction manual and using the parts
furnished by the supplier of this Kit.
(Signature)
(Date)
(Amateur call sign) (Class of license)
(Expiration date of license)

To be signed by the person responsible for
proper assembly of kit.)

(5) If requested, an unassembled unit
shall be provided for assembly and test
by the Commission. Shipping charges to
and from the Commission’s Laboratory
shall be borne by the applicant.

(d) Certification of external radio
frequency power amplifiers and

amplifier kits may be denied when
denial serves the public interest,
convenience and necessity by
preventing the use of these amplifiers in
services other than the Amateur Radio
Service. Other uses of these amplifiers,
such as in the Citizens Band Radio
Service, are prohibited (§ 95.411 of this
chapter). Examples of features which
may result in the denial of certification

are contained in §97.317 of this chapter.

PART 5—EXPERIMENTAL RADIO
SERVICES (OTHER THAN
BROADCAST)

52. The authority citation for part 5
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066,
1082, as amended; 47 U.S.C. 154, 303.
Interpret or apply sec. 301, 48 Stat. 1081, as
amended; 47 U.S.C. 301.

§5.108 [Amended]

53. Section 5.108, paragraph (a) is
amended by removing the term “‘type
accepted” and adding in its place
“verified”.

54. Section 5.109 is revised to read as
follows:

§5.109 Acceptability of transmitters for
licensing.

All transmitters used at stations
licensed for wildlife and ocean buoy
tracking and telemetering operations
pursuant to §5.108 shall be verified
pursuant to subpart J of part 2 of this
chapter.

PART 15—RADIO FREQUENCY
DEVICES

55. The authority citation for part 15
continues to read as follows:

Authority: 47 U.S.C. 154, 302, 303, 304,
307 and 544A.

§15.19

56. Section 15.19, paragraph (a)
introductory text is amended by
removing the word “‘notification,”.

[Amended]

§15.25 [Amended]

57. Section 15.25, paragraph (b)
introductory text is amended by
removing the term “‘notified” and
adding in its place *‘authorized under
the Declaration of Conformity
procedure,” paragraph (b)(2) is amended
by removing the term “notification” and
adding in its place “Declaration of
Conformity” and paragraph (c) is
amended by removing the term *‘or
notification”.

§15.31 [Amended]

58. Section 15.31, paragraph (b) is
amended by removing the term
“notification or”. Paragraph (f)(3) is
amended by removing the term
“notification” and adding in its place
“Declaration of Conformity”.

§15.35

59. Section 15.35, paragraph (c) is
amended by removing the term
“notification” and adding in its place
“Declaration of Conformity”.

60. Section 15.101, paragraphs (a) and
(b) are revised to read as follows:

[Amended]

§15.101 Equipment authorization of
unintentional radiators.

(a) Except as otherwise exempted in
§§15.23, 15.103, and 15.113,
unintentional radiators shall be
authorized prior to the initiation of
marketing, as follows:

Type of device

Equipment authorization required

TV broadcast receiver
FM broadcast receiver ..
CB receiver ......cccccvveevieeennnnnn.
Superregenerative receiver ...
Scanning reCeiver .........ccceeveereeennnen.
All other receivers subject to part 15 ...

TV interface device ........ccocvevveeiiiiiiiieeee e

Cable system terminal device
Stand-alone cable input selector switch

Class B personal computers and peripherals ....
CPU boards and internal power supplies used with Class B personal

computers.

Class B personal computers assembled using authorized CPU boards

or power supplies..
Class B external switching power supplies

Other Class B digital devices & peripherals .......
Class A digital devices, peripherals & external switching power sup-

plies..
All other devices

Verification.
Verification.

Certification.

Verification.

Verification.
Verification.
Verification.

Verification.

Declaration of Conformity or Certification.
Declaration of Conformity or Certification.

Declaration of Conformity or Certification.
Declaration of Conformity or Certification.
Declaration of Conformity.

Declaration of Conformity or Certification.
Declaration of Conformity or Certification.

Declaration of Conformity.
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Note to table: Where the above table
indicates more than one category of
authorization for a device, the party
responsible for compliance has the option to
select the type of authorization.

(b) Only those receivers that operate
(tune) within the frequency range of 30—
960 MHz and CB receivers are subject to
the authorizations shown in paragraph
(a) of this section. However, receivers
indicated as being subject to Declaration
of Conformity that are contained within
a transceiver, the transmitter portion of
which is subject to certification, shall be
authorized under the verification
procedure. Receivers operating above
960 MHz or below 30 MHz, except for
CB receivers, are exempt from
complying with the technical provisions
of this part but are subject to § 15.5.

* * * * *

§15.214 [Amended]

61. Section 15.214, paragraph (a) is
amended by revising the last sentence to
read as follows:

(@) * * * The application shall
include a fee for certification of each
type of transmitter and for certification,
if appropriate, for each type of receiver
included in the system.

* * * * *

PART 18—INDUSTRIAL, SCIENTIFIC,
AND MEDICAL EQUIPMENT

62. The authority citation for part 18
continues to read as follows:

Authority: 47 U.S.C. 4, 301, 302, 303, 304,
307.

63. Section 18.203, paragraph (a) is
revised to read as follows:

§18.203 Equipment authorization.

(a) Consumer ISM equipment, unless
otherwise specified, must be authorized
under either the Declaration of
Conformity or certification procedure
prior to use or marketing. An
application for certification shall be
filed with the Commission on an FCC
Form 731, pursuant to the relevant
sections in part 2, subpart J of this
chapter and shall also be accompanied
by:

(1) A description of measurement
facilities pursuant to §2.948, or
reference to such information already on
file with the Commission.

(2) A technical report pursuant to
§8§18.207 and 18.311.

* * * * *

§18.205
64. Section 18.205 is removed.

[Removed]

§18.207 [Amended]

65. Section 18.207, paragraph (a) is
amended by correcting ““§18.205"" to
read “§2.948”.

66. Section 18.2009 is revised to read
as follows:

§18.209 Identification of authorized
equipment.

(a) Each device for which a grant of
equipment authorization is issued under
this part shall be identified pursuant to
the applicable provisions of subpart J of
part 2 of this chapter. Changes in the
identification of authorized equipment
may be made pursuant to §2.933 of part
2 of this chapter. FCC Identifiers as
described in 882.925 and 2.926 of this
chapter shall not be used on equipment
subject to verification or Declaration of
Conformity.

(b) Devices authorized under the
Declaration of Conformity procedure
shall be labelled with the logo shown
below. The label shall not be a stick-on,
paper label. It shall be permanently
affixed to the product and shall be
readily visible to the purchaser at the
time of purchase, as described in
§2.925(d) of this chapter. “Permanently
affixed”” means that the label is etched,
engraved, stamped, silkscreened,
indelibly printed, or otherwise
permanently marked on a permanently
attached part of the equipment or on a
nameplate of metal, plastic, or other
material fastened to the equipment by
welding, riveting, or a permanent
adhesive. The label must be designed to
last the expected lifetime of the
equipment in the environment in which
the equipment may be operated and
must not be readily detachable. The logo

follows:

67. A new §18.212 is added to read
as follows:

§18.212 Compliance information.

(a) Equipment authorized under the
Declaration of Conformity procedure
shall include the following compliance
information in lieu of the information
required by §2.1077.

(1) Identification of the product, e.g.,
name and model number.

(2) A statement similar to the
following:

This device complies with Part 18 of
the FCC Rules.

(3) The name and address of the
responsible party as defined in §2.909
of the rules. This party must be located
within the United States.

(b) The compliance information may
be placed in the instruction manual, on

a separate sheet, or on the packaging.
There is no specific format for this
information.

PART 21—DOMESTIC PUBLIC FIXED
RADIO SERVICES

68. The authority citation for part 21
continues to read as follows:

Authority: Secs. 1, 2, 4, 201-205, 208, 215,
218, 303, 307, 313, 403, 404, 410, 602, 48
Stat. as amended, 1064, 1066, 1070-1073,
1076, 1077, 1080, 1082, 1083, 1087, 1094,
1098, 1102; 47 U.S.C. 151, 154, 201-205, 208,
215, 218, 303, 307, 313, 314, 403, 404, 602;
47 U.S.C. 552, 554.

§21.42 [Amended]

69. Section 21.42, paragraph (c)(1)(i)
is amended by removing the term “‘type-
accepted’ each place it appears and
adding in its place “‘certificated”, and
by removing the term “type notified”
each place it appears.

§21.120 [Amended]

70. Section 21.120, paragraph (a) is
amended by removing the term *‘type
accepted’ and adding in its place
“certificated”. Paragraphs (b) and (c) are
amended by removing the term *“‘type
acceptance or notification” and adding
in its place “certification” and by
removing the last sentence in each of
paragraphs (b) and (c).

§21.907 [Amended]

71. Section 21.907, paragraphs (c) and
(d) are amended by removing the term
“type-accepted’ and adding in its place
“certificated”.

PART 22—PUBLIC MOBILE SERVICES

72. The authority citation for part 22
continues to read as follows:

Authority: 47 U.S.C. 154, 222, 303, 309 and
332.

§22.99 [Amended]

73. Section 22.99, the definition of
emission mask is amended by removing
the term “type acceptance” and adding
in its place “certification”.

§22.377 [Amended]

74. Section 22.377, existing paragraph
(c) is removed, paragraph (d) is
redesignated as paragraph (c), the
section heading, introductory text,
paragraphs (a), (b) and newly
redesignated (c) are amended by
removing the term ““type-acceptance”
and adding in its place “‘certification”
each place it appears and removing the
term “‘type-accepted” and adding in its
place “certificated”.

§22.379 [Amended]

75. Section 22.379(a) is amended by
removing the term “‘type-accepted’ and
adding in its place “‘certificated”.
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PART 24—PERSONAL
COMMUNICATIONS SERVICES

76. The authority citation for part 24
continues to read as follows:

Authority: 47 U.S.C. 154, 301, 302, 303,
309 and 332.

§24.51 [Amended]

77. Section 24.51, existing paragraph
(b) is removed, paragraphs (c) and (d)
are redesignated as paragraphs (b) and
(c), paragraph (a) and newly
redesignated paragraph (c) are amended
by removing the term “type acceptance”
each place it appears and adding in its
place “certification”. Newly
redesignated paragraph (b) is amended
by removing the last sentence.

PART 26—GENERAL WIRELESS
COMMUNICATIONS SERVICE

78. The authority citation for part 26
continues to read as follows:

Authority: 47 U.S.C. 154, 301, 302, 303,
309 and 332, unless otherwise noted.

79. Section 26.51 is revised to read as
follows:

§26.51 Equipment authorization.

(a) Each transmitter utilized for
operation under this part and each
transmitter marketed, as set forth in
§2.803 of this chapter, must be of a type
that has been authorized by the
Commission under its type certification
procedure.

(b) Any manufacturer of radio
transmitting equipment to be used in
these services may request equipment
authorization following the procedures
set forth in Subpart J of part 2 of this
chapter. Equipment authorization for an
individual transmitter may be requested
by an applicant for a station
authorization by following the
procedures set forth in part 2 of this
chapter.

PART 73—RADIO BROADCAST
SERVICES

80. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

81. Section 73.53 is amended by
revising paragraphs (a), (b) introductory
text, and (b)(10) to read as follows:

§73.53 Requirements for authorization of
antenna monitors.

(a) Antenna monitors shall be verified
for compliance with the technical
requirements in this section. The
procedure for verification is specified in
subpart J of part 2 of the FCC’s rules.

(b) An antenna monitor shall meet the

following specifications:
* * * * *

(10) Complete and correct schematic
diagrams and operating instructions
shall be retained by the party
responsible for verification of the
equipment and submitted to the FCC
upon request. For the purpose of
equipment authorization, these
diagrams and instructions shall be
considered as part of the monitor.

* * * * *

82. Section 73.1660 is revised to read

as follows:

§73.1660 Acceptability of broadcast
transmitters.

(a) An AM, FM or TV transmitter shall
be verified for compliance with the
requirements of this part following the
procedures described in part 2 of the
FCC rules.

(b) A permittee or licensee planning
to modify a transmitter which has been
approved by the FCC or verified for
compliance must follow the
requirements contained in § 73.1690.

(c) A transmitter which was in use
prior to January 30, 1955, may continue
to be used by the licensee, and
successors or assignees, if it continues
to comply with the technical
requirements for the type of station at
which it is used.

(d) AM stereophonic exciter-
generators for interfacing with approved
or verified AM transmitters may be
certified upon request from any
manufacturer in accordance with the
procedures described in part 2 of the
FCC rules. Broadcast licensees may
modify their certified AM stereophonic
exciter-generators in accordance with
§73.1690.

(e) Additional rules covering
certification and verification,
modification of authorized transmitters,
and withdrawal of a grant of
authorization are contained in part 2 of
the FCC rules.

83. Section 73.1665, paragraph (c) and
the note that follows are revised to read
as follows:

§73.1665 Main transmitters.
* * * * *

(c) A licensee may, without further
authority or notification to the FCC,
replace an existing main transmitter or
install additional main transmitter(s) for
use with the authorized antenna if the
replacement or additional transmitter(s)
has been verified for compliance.
Within 10 days after commencement of
regular use of the replacement or
additional transmitter(s), equipment
performance measurements, as
prescribed for the type of station are to
be completed.

Note to paragraph (c): Pending the
availability of AM broadcast transmitters that
are approved or verified for use in the 1605—

1705 kHz band, transmitters that are
approved or verified for use in the 535-1605
kHz band may be utilized in the 1605-1705
kHz band if it is shown that the requirements
of § 73.44 have been met. Verification or FCC
approval of the transmitter will supersede the
applicability of this note.

PART 74—EXPERIMENTAL RADIO,
AUXILIARY, SPECIAL BROADCAST
AND OTHER PROGRAM
DISTRIBUTIONAL SERVICES

84. The authority citation for part 74
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 307, and
554.

85. Section 74.451, the section
heading is revised to read as follows:

§74.451 Certification of equipment.

§74.451 [Amended]

Paragraphs (a), (b), (c), (d) and (f) are
amended by removing the term *‘type
accepted’ each place it appears and
adding in its place “‘certificated” and by
removing the term *‘type acceptance”
each place it appears and adding in its
place “certification”. The last sentence
of paragraph (c) is removed.

§74.452 [Amended]

86. Section 74.452, paragraphs (b) and
(d) are amended by removing the term
“type accepted” each place it appears
and adding in its place “‘certificated”.

§74.462 [Amended]

87. Section 74.462, paragraph (a) is
amended by removing the term ““type
accepted’ each place it appears and
adding in its place “certificated”,
footnote 4 of the table in paragraph (b)
is amended by removing the term “type
accepted’ and adding in its place
“certificated’” and removing the term
“Radio Equipment List” and adding in
its place “‘database”.

88. Section 74.550 is revised to read
as follows:

§74.550 Equipment authorization.

Each authorization for aural broadcast
STL, ICR, and booster stations shall
require the use of equipment which has
been certificated or verified. Equipment
which has not been approved under the
equipment authorization program and
which was in service prior to July 1,
1993, may be retained solely for
temporary uses necessary to restore or
maintain regular service provided by
approved equipment, because the main
or primary unit has failed or requires
servicing. Such temporary uses may not
interfere with or impede the
establishment of other aural broadcast
auxiliary links and may not occur
during more than 720 cumulative hours
per year. Should interference occur, the
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licensee must take all steps necessary to
eliminate it, up to and including
cessation of operation of the auxiliary
transmitter. All unapproved equipment
retained for temporary use must have
been in the possession of the licensee
prior to July 1, 1993, and may not be
obtained from other sources. Equipment
designed exclusively for fixed operation
shall be authorized under the
verification procedure. The equipment
authorization procedures are contained
in subpart J of part 2 of the rules.

Note to § 74.550: Consistent with the note
to § 74.502(a), grandfathered equipment in
the 942-944 MHz band and STL/ICR users of
these frequencies in Puerto Rico are also
required to come into compliance by July 1,
1993. The backup provisions described above
apply to these stations also.

§74.632 [Amended]

89. Section 74.632, paragraph (a) is
amended by removing the term “‘type
accepted’ and adding in its place
“‘authorized as required”.

§74.651 [Amended]

90. Section 74.651, paragraph (a)(1) is
amended by removing the term *‘type
accepted or notified” and adding in its
place “authorized”.

91. Section 74.655 is revised to read
as follows:

§74.655 Authorization of equipment.

(a) Except as provided in paragraph
(b) of this section, all transmitting
equipment first marketed for use under
this subpart or placed into service after
October 1, 1981, must be authorized
under the certification or verification
procedure, as detailed in paragraph (f)
of this section. Equipment which is
used at a station licensed prior to
October 1, 1985, which has not been
authorized as detailed in paragraph (f)
of this section, may continue to be used
by the licensee or its successors or
assignees, provided that if operation of
such equipment causes harmful
interference due to its failure to comply
with the technical standards set forth in
this subpart, the FCC may, at its
discretion, require the licensee to take
such corrective action as is necessary to
eliminate the interference. However,
such equipment may not be further
marketed or reused under part 74 after
October 1, 1985. Transmitters designed
for use in the 31.0 to 31.3 GHz band
shall be authorized under the
verification procedure.

(b) Certification or verification is not
required for transmitters used in
conjunction with TV pickup stations
operating with a peak output power not
greater than 250 mW. Pickup stations
operating in excess of 250 mW licensed
pursuant to applications accepted for

filing prior to October 1, 1980 may
continue operation subject to periodic
renewal. If operation of such equipment
causes harmful interference the FCC
may, at its discretion, require the
licensee to take such corrective action as
is necessary to eliminate the
interference.

(c) The license of a TV auxiliary
station may replace transmitting
equipment with authorized equipment,
as detailed under paragraph (f) of this
section, without prior FCC approval,
provided the proposed changes will not
depart from any of the terms of the
station or system authorization or the
Commission’s technical rules governing
this service, and also provided that any
changes made to authorized
transmitting equipment is in
compliance with the provisions of part
2 of the FCC rules concerning
modifications to authorized equipment.

(d) Any manufacturer of a transmitter
to be used in this service may authorize
the equipment under the certification or
verification procedure, as appropriate,
following the procedures set forth in
subpart J of part 2 of the FCC rules.

(e) An applicant for a TV broadcast
auxiliary station may also authorize an
individual transmitter, as specified in
paragraph (f) of this section, by
following the procedures set forth in
subpart J of part 2 of the FCC rules and
regulations.

(f) Transmitters designed to be used
exclusively for a TV STL station, a TV
intercity relay station, a TV translator
relay station, or a TV microwave booster
station, shall be authorized under
verification. All other transmitters will
be authorized under the certification
procedure.

§74.750 [Amended]

92. Section 74.750, paragraph (a), (b),
(c) introductory text and (g) are
amended by removing the term “‘type
accepted” each place it appears and
adding in it place “certificated”.
Paragraph (e) introductory text and
(e)(2), (e)(2), (e)(3), (e)(4) are amended
by removing the term “‘type accepted”
each place its appears and adding in its
place “certificated” and by removing
the term ““type acceptance’ each place
it appears and adding in its place
“certification”. The last two sentences
of paragraph (e)(1) are removed.

§74.751 [Amended]

93. Section 74.751, paragraphs (a) and
(b)(1) are amended by removing the
term ““type accepted’ and adding in its
place “certificated”.

94. Section 74.851, the section
heading is revised to read as follows:

§74.851 Certification of equipment.

§74.851 [Amended]

Paragraphs (a), (b), (c), (e) and (f) are
amended by removing the term *‘type
accepted’ each place its appears and
adding in its place “‘certificated” and by
removing the term “‘type acceptance”
each place it appears and adding in its
place “certification”. The last sentence
of paragraph (c) is removed.

§74.852 [Amended]

95. Section 74.852, paragraph (a) is
amended by removing the term *‘type
accepted” each place it appears and
adding in its place “‘certificated”.

§74.861 [Amended]

96. Section 74.861, paragraph (b) is
amended by removing the term *‘type
accepted” and adding in its place
“certificated”, and removing the term
“type acceptance’ and adding in its
place “certification”.

§74.938 [Amended]

97. Section 74.938 is amended by
removing the term ““type accepted” and
adding in its place “‘certificated”, and
removing the term *‘type acceptance”
each place it appears and adding in its
place “certification”.

§74.939 [Amended]

98. Section 74.939, paragraph (j) is
amended by removing the term *‘type
acceptance” and adding in its place
“certification”.

§74.950 [Amended]

99. Section 74.950, paragraph (f)
introductory text is amended by
removing the term ““type accepted” and
adding in its place “‘certificated”.

§74.951 [Amended]

100. Section 74.951, paragraph (a) is
amended by removing the term *‘type
accepted” and adding in its place
“certificated”.

§74.952 [Amended]

101. Section 74.952, paragraph (a) is
redesignated as paragraph (b), the
introductory text is redesignated as
paragraph (a), and newly redesignated
paragraphs (a) and (b) are amended by
removing the term *‘type accepted” and
adding in its place “‘certificated”, and
newly redesignated paragraph (b) is
amended removing the term ‘““type
acceptance” each place it appears and
adding in its place “‘certification”.

§74.1235 [Amended]

102. Section 74.1235(e) is amended by
removing the term *‘type-accepted’ each
place it appears and adding in its place
“certificated”.
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103. Section 74.1250 is amended by
revising paragraphs (a), (b) and (c)
introductory text to read as follows:

§74.1250 Transmitters and associated
equipment.

(a) FM translator and booster
transmitting apparatus, and exciters
employed to provide a locally generated
and modulated input signal to translator
and booster equipment, used by stations
authorized under the provisions of this
subpart must be certificated upon the
request of any manufacturer of
transmitters in accordance with this
section and subpart J of part 2 of this
chapter. In addition, FM translator and
booster stations may use FM broadcast
transmitting apparatus verified or
approved under the provisions of part
73 of this chapter.

(b) Transmitting antennas, antennas
used to receive signals to be rebroadcast,
and transmission lines are not subject to
the requirement for certification.

(c) The following requirements must
be met before translator, booster or
exciter equipment will be certificated in
accordance with this section:

* * * * *

§74.1251 [Amended]

104. Section 74.1251, paragraph (a) is
amended by removing the term *‘type
accepted’ and adding in its place
“certificated”, and revising the
reference **82.1001” to read *‘Part 2",
Paragraph (b)(1) is amended by
removing the term ““type accepted” and
adding in its place “‘certificated”.

PART 78—CABLE TELEVISION RELAY
SERVICE

105. The authority citation for part 78
continues to read as follows:

Authority: Secs. 2, 3, 4, 301, 303, 307, 308,
309, 48 Stat., as amended, 1064, 1065, 1066,
1081, 1082, 1083, 1084, 1085; 47 U.S.C. 152,
153, 154, 301, 303, 307, 308, 309.

106. Section 78.107 is amended by
removing paragraph (a) and by
redesignating paragraphs (b), (c), (d) and
(e) as paragraphs (a), (b), (c), and (d).
The newly redesignated paragraph (a) is
amended by revising paragraph (a)
introductory text, and paragraph (a)(2)
to read as follows:

§78.107 Equipment and installation.

(a) Applications for new cable
television relay stations, other than
fixed stations, will not be accepted
unless the equipment specified therein
has been certificated. In the case of fixed
stations, the equipment must be
authorized under the verification
procedure for use pursuant to the
provisions of this subpart. Transmitters

designed for use in the 31.0 to 31.3 GHz
band shall be authorized under the
verification procedure.

(1) * Kk x

(2) Neither certification nor
verification is required for the following
transmitters:
* * * * *

Part 78 Index [Amended]

107. The alphabetical index to part 78
is amended by removing the entry for
“Equipment list, Type accepted”, and
removing the entry for “Type accepted
equipment” and adding in its place
“Certificated equipment”.

PART 80—STATIONS IN THE
MARITIME SERVICES

108. The authority citation for part 80
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066,
1082, as amended; 47 U.S.C. 154, 303, 307(e)
unless otherwise noted. Interpret or apply 48
Stat. 1064-1068, 1081-1105, as amended; 47
U.S.C. 151-155, 301-609; 3 UST 3450, 3 UST
4726, 12 UST 2377.

§80.29 [Amended]

109. Section 80.29, the table in
paragraph (a) is amended by removing
the term ““type-accepted” and adding in
its place “authorized” in the second
column.

§80.43 [Amended]

110. Section 80.43 is amended by
removing the term *‘type accepted” and
adding in its place ‘“‘authorized”.

§80.203 [Amended]

111. Section 80.203, paragraph (a) is
amended by removing the term “‘type
accepted” and adding in its place
“certificated” in the first sentence,
removing the term ‘‘type acceptance”
and adding in its place “‘certification” in
the second sentence, and removing the
term ““‘type accepted or type approved”
and adding in its place ‘“‘authorized” in
the last sentence. Paragraphs (d), (f), (h),
(9), (), (1), (k), () and (m)(2) are
amended by removing the term *‘type
accepted” each place it appears and
adding in its place “‘certificated” and
removing the term *‘type acceptance”
each place its appears and adding in its
place “certification”. Paragraph (k) is
amended by removing the last sentence.

§80.205 [Amended]

112. Section 80.205, paragraph (a),
footnote 11 is amended by removing the
term ““type accepted’” and adding in its
place “approved”.

§80.207 [Amended]

113. Section 80.207, paragraph (d),
footnotes 2 and 5 are amended by

removing the term ““type accepted” and
adding in its place “‘approved”.

114. In the first column of the table in
the entries in paragraph (a) of §80.209,
paragraphs (1)(ii), (1)(iii) and (1)(iv) are
amended by removing the terms “‘type
accepted or type approved’” and ‘‘type
approved’ and adding in its place
“approved”. Footnote 1 following the
table, is amended by removing the term
“type acceptance” and adding in its
place “approval’. Footnote 2 is
amended by removing the term “‘type
accepted’ and adding in its place
“‘approved”.

§80.215 [Amended]

115. Section 80.215, in paragraph
(e)(3), footnote 8 is amended by
removing the term ““type acceptance”
and adding in its place “Certification”.

§80.221 [Amended]

116. Section 80.221, paragraph (d) is
amended by removing the term *‘type
accepted’ and adding in its place
“certificated”.

§80.251 [Amended]

117. Section 80.251, paragraph (a) is
amended by removing the term *‘type
acceptance” and adding in its place
“certification”, and in paragraph (b) by
removing the term *‘type accepted” and
adding in its place “‘certificated”.

§80.253 [Amended]

118. Section 80.253, in paragraph (a),
footnote 1 is amended by removing the
term ‘“‘type accepted or type approved”’
and adding in its place ‘“approved”.
Footnote 2 is amended by removing the
term “‘type accepted or type approval”
and adding in its place ‘“‘approved”.

§80.255 [Amended]

119. Section 80.255, paragraph (a),
footnotes 1 and 2 are amended by
removing the terms “‘type accepted or
type approved” and adding in its place
“‘approved”.

§80.250 [Amended]

120. Section 80.259, paragraph (a)
introductory text is amended by
removing the term ““type acceptance”
and adding in its place “certification”,
paragraphs (a)(1) and (a)(2) are amended
by removing the term “‘type approved”
and adding in its place ‘“‘approved”.

§80.265 [Amended]

121. Section 80.265, following the
table in paragraph (b)(1), footnotes 1 and
2 are amended by removing the terms
“type accepted or type approved” and
adding in its place ‘““‘approved”.
Footnote 3 is amended by removing the
word “type”. Paragraph (c)(1), the
footnote to the table is amended by
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removing the term ““type approved” and
adding in its place “‘approved”.
Paragraph (e)(2) is amended by
removing the term ““type accepted” and
adding in its place “‘certificated”.

§80.267 [Amended]

122. Section 80.267, paragraph (a)(1),
following the table, footnotes 1 and 2
are amended by removing the term
““type accepted or type approved” and
adding in its place “‘approved”.

§80.271 [Amended]

123. Section 80.271, paragraphs (b),
(c) and (d) are amended by removing the
term “type accepted’ and adding in its
place “certificated”. Paragraph (e) is
amended by removing the term ““Radio
Equipment List” and adding in its place
“‘database’.

§80.605 [Amended]

124. Section 80.605, paragraph (b) is
amended by removing the term “‘type
acceptance” each place it appears and
adding in its place “‘certification™ .

§80.812 [Amended]

125. Section 80.812 is amended by
removing the term “‘of a type accepted”
and adding in its place “‘certificated”.

§80.814 [Amended]

126. Section 80.814 is amended by
removing the term ““of a type accepted”
and adding in its place “‘certificated”.

§80.829 [Amended]

127. Section 80.829, paragraph (b) is
amended by removing the term *‘type
accepted’ and adding in its place
“certificated”.

§80.831 [Amended]

128. Section 80.831, paragraph (a) is
amended by removing the term *‘type
accepted’ and adding in its place
“certificated”.

§80.833 [Amended]

129. Section 80.833, paragraph (a) is
amended by removing the term “‘type
accepted’ and adding in its place
“certificated”.

§80.836 [Amended]

130. Section 80.836, paragraph
(c)(3)(i) is amended by removing the
term “‘type accepted” and adding in its
place “certificated”.

§80.856 [Amended]

131. Section 80.856 is amended by
removing the term *‘type accepted” and
adding in its place “‘certificated”.

§80.873 [Amended]

132. Section 80.873, paragraph (d)(3)
is amended by removing the term ““type

accepted” and adding in its place
“certificated”.

§80.874 [Amended]

133. Section 80.874, paragraph (a) is
amended by removing the term “type
accepted’ and adding in its place
“certificated”.

§80.911 [Amended]

134. Section 80.911, paragraph (c) is
amended by removing the term *‘type
accepted’” and adding in its place
“certificated”.

§80.1053 [Amended)]

135. Section 80.1053, paragraph (c) is
amended by removing the term *‘type
accepted” each place it appears and
adding in its place “‘certificated”, and
by removing the term “‘type acceptance”
each place it appears and adding in its
place “certification”.

§80.1059 [Amended]

136. Section 80.1059, paragraph (e) is
amended by removing the term “‘type
acceptance” and adding in its place
“certification”.

§80.1061 [Amended]

137. Section 80.1061, paragraphs (c)
and (d) are amended by removing the
term ““type acceptance” and adding in
its place “certification”.

§80.1103 [Amended]

138. Section 80.1103, paragraph (a) is
amended by removing the term *‘type
accepted” and adding in its place
“certificated” and by removing the term
“notified” and adding in its “verified”.
Paragraph (b) is amended by removing
the term ““type acceptance’ and adding
in its place “certification”, and
paragraph (c) is amended by removing
the term “notification” and adding in its
place “verification” and by removing
the term “certificate”” and adding in its
place “certification”.

PART 87—AVIATION SERVICES

139. The authority citation for part 87
continues to read as follows:

Authority: 48 Stat. 1066, 1082, as
amended; 47 U.S.C. 154, 303, 307(e) unless
otherwise noted. Interpret or apply 48 Stat.
1064-1068, 1081-1105, as amended; 47
U.S.C. 151-156, 301-609.

§87.39 [Amended]

140. Section 87.39 is amended by
removing the term *‘type accepted” and
adding in its place “‘certificated”.

§87.131 [Amended]

141. Section 87.131, footnote 5 of the
table, is amended by removing the term
“type accepted’” and adding in its place
“certificated”, and footnote 7 is

amended by removing the term “type
acceptance” and adding in its place
“certification”.

§87.133 [Amended]

142. Section 87.133, paragraph (a),
footnote 3 of the table is amended by
removing the term ““type accepted or
type approved” and adding in its place
“‘approved”. Footnotes 4 and 5 are
amended by removing the term “‘type
accepted’ and adding in its place
“approved”. Footnote 11 is amended by
removing the term ““type acceptance”
and adding in its place “‘certification”.

§87.137 [Amended]

143. Section 87.137, paragraph (a),
footnotes 3 and 15 of the table are
amended by removing the term *‘type
accepted” and adding in its place
“approved”. Footnote 4 is amended by
removing the term *‘type acceptance”
and adding in its place “approval”.

§87.139 [Amended]

144. Section 87.139, paragraph (g) is
amended by removing the term *‘type
accepted’ and adding in its place
“‘approved”.

145. Section 87.145 is revised to read
as follows:

§87.145 Acceptability of transmitters for
licensing.

(a) Each transmitter must be
certificated for use in these services,
except as listed in paragraph (c) of this
section. However, aircraft stations
which transmit on maritime mobile
frequencies must use transmitters
certificated for use in ship stations in
accordance with part 80 of this chapter.
Certification under part 80 is not
required for aircraft earth stations
transmitting on maritime mobile-
satellite frequencies. Such stations must
be certificated under part 87.

(b) Some radio equipment installed on
air carrier aircraft must meet the
requirements of the Commission and the
requirements of the FAA. The FAA
requirements may be obtained from the
FAA, Aircraft Maintenance Division,
800 Independence Ave., SW.,
Washington, DC 20591.

(c) The equipment listed below is
exempted from certification. The
operation of transmitters which have
not been certificated must not result in
harmful interference due to the failure
of those transmitters to comply with
technical standards of this subpart.

(1) Development or Civil Air Patrol
transmitters.

(2) Flight test station transmitters for
limited periods where justified.

(3) U.S. Government transmitters
furnished in the performance of a U.S.
Government contract if the use of
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certificated equipment would increase
the cost of the contract or if the
transmitter will be incorporated in the
finished product. However, such
equipment must meet the technical
standards contained in this subpart.

(4) ELTs verified in accordance with
§87.147(e).

(5) Signal generators when used as
radionavigation land test stations
(MTF).

(d) Aircraft earth stations must correct
their transmit frequencies for Doppler
effect relative to the satellite. The
transmitted signal may not deviate more
than 335 Hz from the desired transmit
frequency. (This is a root sum square
error which assumes zero error for the
received ground earth station signal and
includes the AES transmit/receive
frequency reference error and the AES
automatic frequency control residual
errors.) The applicant must attest that
the equipment provides adequate
Doppler effect compensation and where
applicable, that measurements have
been made that demonstrate
compliance. Submission of data
demonstrating compliance is not
required unless requested by the
Commission.

146. Section 87.147 is amended by
revising paragraphs (a), (b), (c), (d)
introductory text, (d)(2), and (e) to read
as follows:

§87.147 Authorization of equipment.

(a) Certification may be requested by
following the procedures in part 2 of
this chapter. Aircraft transmitters must
meet the requirements over an ambient
temperature range of — 20 degrees to
+50 degrees Celsius.

(b) ELTs manufactured after October
1, 1988, must meet the output power
characteristics contained in 8 87.141(i)
when tested in accordance with the
Signal Enhancement Test contained in
subpart N, part 2 of this chapter. A
report of the measurements must be
submitted with each application for
certification. ELTs that meet the output
power characteristics of the section
must have a permanent label
prominently displayed on the outer
casing state, ““‘Meets FCC Rule for
improved satellite detection.” This
label, however, must not be placed on
the equipment without authorization to
do so by the Commission. Application
for such authorization may be made
either by submission of a new
application for certification
accompanied by the required fee and all
information and test data required by
parts 2 and 87 of this chapter or, for
ELTs approved prior to October 1, 1988,
a letter requesting such authorization,
including appropriate test data and a

showing that all units produced under
the original equipment authorization
comply with the requirements of this
paragraph without change to the
original circuitry.

(c) An applicant for a station license
may request certification for an
individual transmitter by following the
procedure in part 2 of this chapter. Such
a transmitter will be individually
certified and so noted on the station
license.

(d) An applicant for certification of
equipment intended for transmission in
any of the frequency bands listed in
paragraph (d)(3) of this section must
notify the FAA of the filing of a
certification application. The letter of
notification must be mailed to: FAA,
Spectrum Engineering Division, 800
Independence Ave. SW., Washington,
DC 20591 no later than the date of filing
of the application with the Commission.

(1) * * x

(2) The certification application must
include a copy of the notification letter
to the FAA. The Commission will not
act for 21 days after receipt of the
application to afford the FAA an
opportunity to comment. If the FAA
objects to the application for equipment
authorization, it should mail its
objection with a showing that the
equipment is incompatible with the
National Airspace System to: Office of
Engineering and Technology Laboratory,
Authorization and Evaluation Division,
7435 Oakland Mills Rd., Columbia, MD
21046. If the Commission receives such
an objection, the Commission will
consider the FAA showing before taking
final action on the application.

(3) * * *

(e) Verification reports for ELTs
capable of operating on the frequency
406.025 MHz must include sufficient
documentation to show that the ELT
meets the requirements of §87.199(a). A
letter notifying the FAA of the ELT
verification must be mailed to: FAA,
Spectrum Engineering Division, 800
Independence Avenue SW.,
Washington, DC 20591.

§87.189 [Amended]

147. Section 87.189, paragraph (b) is
amended by removing the term “‘type-
accepted” and adding in its place
“certificated”.

148. Section 87.199 is amended by
revising paragraphs (c) and (d) to read
as follows:

§87.199 Special requirements for 406.025
MHz ELTs.

* * * * *

(c) Prior to verification of a 406.025
MHz ELT, the ELT must be certified by
a test facility recognized by one of the

COSPAS/SARSAT Partners that the
equipment satisfies the design
characteristics associated with the
COSPAS/SARSAT document COSPAS/
SARSAT 406 MHz Distress Beacon Type
Approval Standard (C/S T.007).
Additionally, an independent test
facility must certify that the ELT
complies with the electrical and
environmental standards associated
with the RTCA Recommended
Standards.

(d) The procedures for verification are
contained in subpart J of part 2 of this
chapter.

* * * * *

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

149. The authority citation for part 90
continues to read as follows:

Authority: Secs. 4, 251-2, 303, 309, and
332, 48 Stat. 1066, 1082, as amended; 47
U.S.C. 154, 251-2, 303, 309 and 332, unless
otherwise noted.

§90.5 [Amended]

150. Section 90.5, paragraph (c) is
amended by removing the term *‘type
acceptance and type approval” and
adding in its place “‘certification”.

§90.20 [Amended]

151. Section 90.20, paragraph (e)(5)(i),
(F(4) and (f)(5) are amended by
removing the term “‘type accepted” and
adding in its place “‘certificated”.

§90.35 [Amended]

152. Section 90.35, paragraph (c)(22)
is amended by removing the term ““type
accepted’ and adding in its place
“certificated”.

§90.65 [Amended]

153. Section 90.65, paragraph (c)(11)
is amended by removing the term ““type
accepted” and adding in its place
“certificated”.

§90.103 [Amended]

154. Section 90.103, paragraphs
(c)(23) and (c)(24) are amended by
removing the term ““type accepted” and
adding in its place *‘certificated”.

155. Section 90.129 is amended by
revising paragraph (b) to read as follows:

§90.129 Supplemental information to be
routinely submitted with applications.
* * * * *

(b) Description of any equipment
proposed to be used if it is not approved
for use under this part.

* * * * *

156. Section 90.203 is amended by
revising paragraph (a) and paragraph (b)
introductory text and paragraphs (c), (e),
(M, (h)(2), (j)(2) introductory text, (j)(4)
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introductory text, (j)(5), (j)(6)
introductory text, (j)(6)(iI)(A), ()(7), ()(8),
and (k) to read as follows:

§90.203 Certification required.

(a) Except as specified in paragraph
(b) of this section, each transmitter
utilized for operation under this part
and each transmitter marketed as set
forth in §2.803 of this chapter must be
of a type which has been certificated for
use under this part.

(1) [Reserved]

(2) Any manufacturer of radio
transmitting equipment (including
signal boosters) to be used in these
services may request certification for
such equipment following the
procedures set forth in subpart J of part
2 of this chapter. Certification for an
individual transmitter or signal booster
also may be requested by an applicant
for a station authorization by following
the procedure set forth in part 2 of this
chapter. Such equipment if approved
will be individually enumerated on the
station authorization.

(b) Certification is not required for the
following:

* * * * *

(c) Radiolocation transmitters for use
in public safety and land transportation
applications marketed prior to January
1, 1974, must meet the applicable
technical standards in this part,
pursuant to §2.803 of this chapter.

* * * * *

(e) Except as provided in paragraph
(9) of this section, transmitters designed
to operate above 25 MHz shall not be
certificated for use under this part if the
operator can program and transmit on
frequencies, other than those
programmed by the manufacturer,
service or maintenance personnel, using
the equipment’s external operation
controls.

(f) Except as provided in paragraph (g)
of this section, transmitters designed to
operate above 25 MHz that have been
approved prior to January 15, 1988, and
that permit the operator, by using
external controls, to program the
transmitter’s operating frequencies,
shall not be manufactured in, or
imported into the United States after
March 15, 1988. Marketing of these
transmitters shall not be permitted after
March 15, 1989.

* * * * *
h * X *

(2) The part 90 certification limits the
use of the equipment to operations only
under §90.423.

(i) Equipment certificated after
February 16, 1988 and marketed for
public safety operation in the 821-824/
866—869 MHz bands must have the

capability to be programmed for
operation on the mutual aid channels as
designated in §90.617(a) of the rules.

(_I) * * *

(2) Applications for certification
received on or after February 14, 1997
will only be granted for equipment with
the following channel bandwidths:

* * * * *

(3) Applications for part 90
certification of transmitters designed to
operate on frequencies in the 150-174
MHz and/or 421-512 MHz bands,
received on or after February 14, 1997,
must include a certification that the
equipment meets a spectrum efficiency
standard of one voice channel per 12.5
kHz of channel bandwidth.
Additionally, if the equipment is
capable of transmitting data, has
transmitter output power greater than
500 mW, and has a channel bandwidth
of more than 6.25 kHz, the equipment
must be capable of supporting a
minimum data rate of 4800 bits per
second per 6.25 kHz of channel
bandwidth.

(4) Applications for certification
received on or after January 1, 2005,
except for hand-held transmitters with
an output power of two watts or less,
will only be granted for equipment with
the following channel bandwidths:

* * * * *

(5) Applications for part 90
certification of transmitters designed to
operate on frequencies in the 150-174
MHz and/or 421-512 MHz bands,
received on or after January 1, 2005,
must include a certification that the
equipment meets a spectrum efficiency
standard of one voice channel per 6.25
kHz of channel bandwidth.
Additionally, if the equipment is
capable of transmitting data, has
transmitter output power greater than
500 mW, and has a channel bandwidth
of more than 6.25 kHz, the equipment
must be capable of supporting a
minimum data rate of 4800 bits per
second per 6.25 kHz of channel
bandwidth.

(6) Modification and permissive
changes to certification grants.

(i) * Kk *

(A) Transmitters that have the
inherent capability for multi-mode or
narrowband operation allowed in
paragraphs (j)(2) and (j)(4) of this
section, may have their grant of
certification modified (reissued) upon
demonstrating that the original unit
complies with the technical
requirements for operation; and

(B) * * *

(ii) * K x

(7) Transmitters designed for one-way
paging operations will be certificated

with a 25 kHz channel bandwidth and
are exempt from the spectrum efficiency
requirements of paragraphs (j)(3) and
(1)(5) of this section.

(8) The Commission’s Equipment
Authorization Division may, on a case
by case basis, grant certification to
equipment with slower data rates than
specified in paragraphs (j)(3) and (j)(5)
of this section, provided that a technical
analysis is submitted with the
application which describes why the
slower data rate will provide more
spectral efficiency than the standard
data rate.

* * * * *

(k)(1) For transmitters operating on
frequencies in the 220-222 MHz band,
certification will only be granted for
equipment with channel bandwidths up
to 5 kHz, except that certification will
be granted for equipment operating on
220-222 MHz band Channels 1 through
160 (220.0025 through 220.7975/
221.0025 through 221.7975), 171
through 180 (220.8525 through
220.8975/221.8525 through 221.8975),
and 186 through 200 (220.9275 through
220.9975/221.9275 through 221.9975)
with channel bandwidths greater than 5
kHz if the equipment meets the
following spectrum efficiency standard:
Applications for part 90 certification of
transmitters designed to operate on
frequencies in the 220-222 MHz band
must include a statement that the
equipment meets a spectrum efficiency
standard of at least one voice channel
per 5 kHz of channel bandwidth (for
voice communications), and a data rate
of at least 4,800 bits per second per 5
kHz of channel bandwidth (for data
communications). Certification for
transmitters operating on 220-222 MHz
band Channels 1 through 160 (220.0025
through 220.7975/221.0025 through
221.7975), 171 through 180 (220.8525
through 220.8975/221.8525 through
221.8975), and 186 through 200
(220.9275 through 220.9975/221.9275
through 221.9975) with channel
bandwidths greater than 5 kHz will be
granted without the requirement that a
statement be included that the
equipment meets the spectrum
efficiency standard if the requests for
certification of such transmitters are
filed after December 31, 2001.

(2) Certification may be granted on a
case-by-case basis by the Commission’s
Equipment Authorization Division for
equipment operating on 220-222 MHz
band Channels 1 through 160 (220.0025
through 220.7975/221.0025 through
221.7975), 171 through 180 (220.8525
through 220.8975/221.8525 through
221.8975), and 186 through 200
(220.9275 through 220.9975/221.9275
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through 221.9975) with channel
bandwidths greater than 5 kHz and not
satisfying the spectrum efficiency
standard identified in paragraph (k)(1)
of this section, if requests for part 90
certification of such transmitters are
accompanied by a technical analysis
that satisfactorily demonstrates that the
transmitters will provide more spectral
efficiency than that which would be
provided by use of the spectrum
efficiency standard.

§90.211 [Amended]

157. Section 90.211, paragraph (b) is
amended by removing the term “‘type
acceptance” each place it appears and
adding in its place “‘certification”.

§90.219 [Amended]

158. Section 90.219, paragraph (e) is
amended by removing the term *‘type-
accepted” and adding in its place
“certificated”.

§90.237 [Amended]

159. Section 90.237, paragraphs (c)
and (g) are amended by removing the
term ‘“‘type-accepted” each place it
appears and adding in its place
“certificated”.

§90.241 [Amended]

160. Section 90.241, paragraph (c)(12)
is amended by removing the term “Type
accepted’ and adding in its place
“certificated”.

§90.269 [Amended]

161. Section 90.269, paragraph (a)(2)
is amended by removing the term ““type
accepted’ and adding in its place
“certificated”.

PART 95—PERSONAL RADIO
SERVICES

162. The authority citation for part 95
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066,
1082, as amended; 47 U.S.C. 154, 303.

§95.117 [Amended]

163. Section 95.117, paragraph (a)(4)
is amended by removing the term ““type-
accepted’ and adding in its place
“certificated”.

§95.129 [Amended]

164. Section 95.129, paragraphs (a),
(b)(1) and (b)(2) are amended by
removing the term “‘type-accepted’ and
adding in its place “‘certificated”.

§95.133 [Amended]

165. Section 95.133, paragraphs (a)
and (b) are amended by removing the
term ‘“‘type-accepted” each place it
appear and adding in its place
“certificated”.

166. Section 95.209 is revised to read
as follows:

§95.209 (R/C Rule 9) What equipment may
| use at my R/C station?

(a) Your R/C station may transmit
only with:

(1) An FCC certificated R/C
transmitter (certificated means the FCC
has determined that certain radio
equipment is capable of meeting
recommended standards for operation);
or

(2) A non-certificated R/C transmitter
on Channels 26.995-27.255 MHz if it
complies with the technical standards
(see part 95, subpart E).

(3) Use of a transmitter outside of the
band 26.955-27.255 MHz which is not
certificated voids your authority to
operate the station. Use of a transmitter
in the band 26.995-27.255 MHz which
does not comply with the technical
standards voids your authority to
operate the station.

(b) You may examine a list of
certificated transmitters at any FCC field
office.

(c) Your R/C station may transmit
with a transmitter assembled from a kit.

(d) You must not make, or have made,
any internal modification to a
certificated transmitter. (See R/C Rule
22.) Any internal modification to a
certificated transmitter cancels the
certification, and use of such a
transmitter voids your authority to
operate the station.

§95.221 [Amended]

167. Section 95.221, paragraph (b) is
amended by removing the term “‘type
accepted’” and adding in its place
“certificated”.

§95.222 [Amended]

168. Section 95.222, paragraph (b)(2)
is amended by removing the term “‘type
accepted”” and adding in its place
“certificated”.

§95.225 [Amended]

169. Section 95.225, paragraph (a)(2)
is amended by removing the term ““type-
accepted” and adding in its place
“certificated”.

§95.409 [Amended]

170. Section 95.409, paragraphs (a)
and (b) are amended by removing the
term ““‘type-accepted” each place it
appears and adding in its place
“certificated”’, and by removing the term
“type acceptance’ each place it appears
and adding in its place “certification”.

§95.411 [Amended]

171. Section 95.411, paragraph (a)
introductory text is amended by
removing the term “‘type-accepted’” and
adding in its place “‘certificated”.

§95.425 [Amended]

172. Section 95.425, paragraph (b)(2)
is amended by removing the term ““type
accepted” and adding in its place
“certificated”.

§95.428 [Amended]

173. Section 95.428, paragraph (a)(2)
is amended by removing the term ““type-
accepted’ and adding in its place
“certificated”.

§95.601 [Amended]

174. Section 95.601 is amended by
removing the term “‘type acceptance or
type certification” and adding in its
place “certification”.

§95.603 [Amended]

175. Section 95.603 the section
heading is revised, paragraphs (a), (b),
(c) and (e) are amended by removing the
term “type accepted’ each place it
appears and adding in its place
“certificated”.

§95.603 Certification required.

176. Section 95.605 is revised to read
as follows:

§95.605 Certification procedures.

Any entity may request certification
for its transmitter when the transmitter
is used in the GMRS, R/C, CB, IVDS,
LPRS, or FRS following the procedures
in part 2 of this chapter.

§95.607 [Amended]

177. Section 95.607, introductory text
and paragraph (a) are revised by
removing the term *“type accepted” and
adding in its place “‘certificated”, and
removing the term “‘type acceptance”
each place it appears and adding in its
place “certification”.

§95.635 [Amended]

178. Section 95.635, the table in
paragraph (b) is amended by removing
the term “type accepted” each place it
appears and adding in its place
“‘authorized”.

§95.645 [Amended]

179. The undesignated center heading
preceding §95.645 is revised to read as
follows: “CERTIFICATION
REQUIREMENTS”.

180. Section 95.645, paragraph (b) is
amended by removing the term “‘type
accepted’ and adding in its place
“certificated”.

§95.653 [Amended]

181. Section 95.653, paragraph (a) is
amended by removing the term *‘type
acceptance” and adding in its place
“certification”.
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§95.655 [Amended]

182. Section 95.655, paragraph (a) is
amended by removing the term *‘type
accepted” each place it appears and
adding in its place “‘certificated”, and
removing the term *‘type acceptance”
and adding in its place “certification”.

§95.665 [Amended]

183. The undesignated center heading
preceding §95.665 is revised to read as
follows: “ADDITIONAL
CERTIFICATION REQUIREMENTS FOR
CB TRANSMITTERS.”

§95.669 [Amended]

184. Section 95.669, paragraph (a)(1)
is amended by removing the term ““type
acceptance” and adding in its place
“certification”.

185. Section 95.851 is revised to read
as follows:

§95.851 Certification.

Each CTS and RTU transmitter must
be certificated for use in the IVDS in
accordance with subpart J of part 2 of
this chapter.

§95.857 [Amended]

186. Section 95.857, paragraph (c) is
amended by removing the term *“‘type
acceptance” and adding in its place
“certification”.

PART 97—AMATEUR RADIO SERVICE

187. The authority citation for part 97
continues to read as follows:

Authority: 48 Stat. 1066, 1082, as
amended; 47 U.S.C. 154, 303. Interpret or
apply 48 Stat. 1064-1068, 1081-1105, as
amended; 47 U.S.C. 151-155, 301-609,
unless otherwise noted.

188. Section 97.315, the section
heading is revised to read as follows:

§97.315 Certification of external RF power
amplifiers.

Paragraphs (a), (b) and (c) are
amended by removing the term *‘type
acceptance” each place it appears and
adding in its place “‘certification”, and
by removing the term “‘type accepted”
each place it appears and adding in its
place “certificated”. Paragraph (c) is
amended by removing the first sentence,
and by removing the term “‘on this list”
and adding in its place “‘in the
Commission’s database”.

189. Section 97.317, the section
heading is revised to read as follows:

§97.317 Standards for certification of
external RF power amplifiers.
Paragraphs (a), (b) and (c) are
amended by removing the term *‘type
acceptance” each place it appears and
adding in its place “‘certification”.

PART 101—FIXED MICROWAVE
SERVICES

190. The authority citation for part
101 continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§101.61 [Amended]

191. Section 101.61, paragraph
(c)(1)(i) is amended by removing the
term “‘type-accepted (or type-notified)”
each place it appears and adding in its
place “certificated or verified.”

§101.107 [Amended]

192. Section 101.107, footnote 4
following the table is amended by
removing the term *‘type accepted” and
adding in its place ‘“‘authorized”.

§101.133 [Amended]

193. Section 101.133, paragraph (a) is
amended by removing the term *‘type-
accepted” and adding in its place
“certificated”.

194. Section 101.139 is revised to read
as follows:

§101.139 Authorization of transmitters.

(a) Except for transmitters used at
developmental stations or for fixed
point-to-point operation pursuant to
subparts H and | of this part, each
transmitter must be a type which has
been certificated by the Commission for
use under the applicable rules of this
part. Transmitters used in the private
operational fixed and common carrier
fixed point-to-point microwave services
under subparts H and | of this part must
be of a type that has been verified for
compliance. Transmitters designed for
use in the 31.0 to 31.3 GHz band will
be authorized under the verification
procedure.

(b) Any manufacturer of a transmitter
to be produced for use under the rules
of this part may request certification or
obtain verification by following the
applicable procedures set forth in part 2
of this chapter.

(c) Certification for an individual
transmitter may also be requested by an
applicant for a station authorization,
pursuant to the procedures set forth in
part 2 of this chapter.

(d) A transmitter presently shown on
an instrument of authorization, which
operates on an assigned frequency in the
890-940 MHz band and has not been
certificated, may continue to be used by
the licensee without certification
provided such transmitter continues
otherwise to comply with the applicable
rules and regulations of the
Commission.

(e) Certification or verification is not
required for portable transmitters
operating with peak output power not

greater than 250 mW. If operation of
such equipment causes harmful
interference the FCC may, at its
discretion, require the licensee to take
such corrective action as is necessary to
eliminate the interference.

(f) After July 15, 1996, the
manufacturer (except for export) or
importation of equipment employing
digital modulation techniques in the
3700-4200, 5925-6425, 6525-6875,
10,550-10,680 and 10,700-11,700 MHz
bands must meet the minimum payload
capacity requirements of §101.141.

§101.141 [Amended]

195. Section 101.141, paragraph (a)(2)
is amended by removing the term “‘type
accepted’ and adding in its place
“certificated”.

§101.151 [Amended]

196. Section 101.151, paragraph (e) is
amended by removing the term “Type-
accepted’ and adding in its place
“Certificated”.

[FR Doc. 98-17670 Filed 7-6-98; 8:45 am]
BILLING CODE 6712-01-U

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 285

[Docket No. 980629161-8161-01; I.D.
061798A]

RIN 0648—-AL39

Atlantic Tuna Fisheries; Atlantic
Bluefin Tuna

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Rescission of prohibition.

SUMMARY: NMFS issues this notification
announcing the rescission of the
prohibition of the use of aircraft to assist
fishing vessel operators in the location
and capture of Atlantic bluefin tuna
(BFT). This rescission is in compliance
with a June 10, 1998, Order of the
United States District Court for
Massachusetts (Court), which
overturned the regulations banning the
use of spotter planes in other than the
Purse Seine and Harpoon categories.
DATES: Effective June 10, 1998.

FOR FURTHER INFORMATION CONTACT:
Sarah McLaughlin, 301-713-2347, or
Mark Murray-Brown, 978-281-9260.
SUPPLEMENTARY INFORMATION: NMFS, in
accordance with the authority of the
Atlantic Tunas Convention Act (16
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U.S.C. 971 et seq.), amended the
regulations found at 50 CFR Part 285
governing the harvest of BFT by persons
and vessels subject to U.S. jurisdiction
to prohibit the use of spotter aircraft in
assisting BFT vessels in other than the
Harpoon and Purse Seine categories (62
FR 38485, July 18, 1997).

In response to a lawsuit filed by the
Atlantic Fish Spotters Association, the
Court, on June 10, 1998, overturned the
prohibition on the use of spotter aircraft
in assisting BFT vessels in other than
the Harpoon and Purse Seine categories,
as codified in 50 CFR Part 285.
Therefore, consistent with the judicial
order, spotter aircraft may now assist
vessels in all categories, and the
prohibition at 50 CFR Part 285 is
rescinded.

Classification

This action is not significant for
purposes of review under E.O. 12866.

The Assistant Administrator for
Fisheries finds good cause under 5
U.S.C. 553(b)(B) to waive the
requirement to provide prior notice and
an opportunity for public comment as
such procedures are unnecessary. This
rule, which rescinds an existing rule, is
being issued pursuant to a court order
invalidating the existing rule. NMFS has
no discretion to consider alternatives to
the issuance of this rule implementing
the order. As such, prior notice and an
opportunity for public comment are
unnecessary because NMFS has no
authority to alter the provisions of this
rule. Because this action relieves a
restriction, under 5 U.S.C. 553(d)(2), it
is not subject to a delay in effective date.

List of Subjects in 50 CFR Part 285

Fisheries, Fishing, Penalties,
Reporting and recordkeeping
requirements, Treaties.

Dated: June 30, 1998.

David L. Evans,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 285 is amended
to read as follows:

PART 285—ATLANTIC TUNA
FISHERIES

1. The authority citation for part 285
continues to read as follows:

Authority: 16 U.S.C. 971 et seq.
§285.31 [Amended]

2. In §285.31, paragraph (a)(40) is
removed.

§285.33 [Amended]

3. In §285.33, paragraph (b) is
removed and reserved.
[FR Doc. 98-17938 Filed 7-1-98; 3:39 pm]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 600 and 660

[Docket No. 971229312-7312-01; I.D.
062698A]

Fisheries off West Coast States and in
the Western Pacific; Pacific Coast
Groundfish Fishery; Trip Limit
Changes

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Fishing restrictions; request for
comments.

SUMMARY: NMFS announces changes to
the trip limits to the Pacific Coast
groundfish limited entry fishery for the
Sebastes complex south of Cape
Mendocino, to the coastwide open
access fisheries for widow rockfish,
canary rockfish, the Sebastes complex,
and lingcod, and to the open access
nontrawl sablefish fishery north of
36°00’ N. lat. In addition, closure of the
open access fishery for lingcod is
announced for August 1, 1998. Trip
limits for the Washington Coastal Treaty
tribes for canary rockfish and lingcod
also are announced. These actions,
which are authorized by the Pacific
Coast Groundfish Fishery Management
Plan (FMP), are intended to keep
landings within the 1998 harvest
guidelines (HGs) and allocations for
these species.

DATES: Effective 0001 hours local time
(I.t.) July 1, 1998, except the change to
the trip limit for the Sebastes complex
for limited entry trawl vessels in the
“B” platoon becomes effective at 0001
hours I.t. July 16, 1998, and closure of
the open access lingcod fishery occurs
at 0001 hours on August 1, 1998. These
changes remain in effect, unless
modified, superceded or rescinded,
until the effective date of the 1999
annual specifications and management
measures for the Pacific Coast
groundfish fishery, which will be
published in the Federal Register.
Comments will be accepted through July
22, 1998.

ADDRESSES: Submit comments to
William Stelle, Jr., Administrator,
Northwest Region (Regional

Administrator), NMFS, 7600 Sand Point
Way NE., Bldg. 1, Seattle WA 98115—
0070; or William Hogarth,
Administrator, Southwest Region,
NMES, 501 West Ocean Blvd., Suite
4200, Long Beach, CA 90802—4213.

FOR FURTHER INFORMATION CONTACT: Bill
Robinson, Northwest Region, NMFS,
206-526—6140; or Svein Fougner,
Southwest Region, NMFS, 526-980—
4040.

SUPPLEMENTARY INFORMATION: The
following changes to current
management measures were
recommended by the Pacific Fishery
Management Council (Council) at its
June 23-26, 1998, meeting in Seattle,
WA, in consultation with the States of
Washington, Oregon, and California.

Limited Entry Fishery

The Sebastes complex means all
rockfish managed by the FMP except
Pacific ocean perch, widow rockfish,
shortbelly rockfish, and shortspine and
longspine thornyheads.

Currently the Sebastes complex is
managed with 2-month cumulative trip
limits: 40,000 Ib (18,144 kg) north of
Cape Mendocino and 150,000 Ib (68,039
kg) south of Cape Mendocino. Within
the cumulative limits for the Sebastes
complex, no more than 13,000 Ib (5897
kg) may be yellowtail rockfish north of
Cape Mendocino, nho more than 2,000 Ib
(907 kg) may be bocaccio south of Cape
Mendocino, and no more than 15,000 Ib
(6,804 kg) may be canary rockfish
coastwide.

The best available information at the
June Council meeting indicated that the
4,677 mt limited entry allocation for the
Sebastes complex in the Eureka-
Monterey-Conception area would be
reached between August 27 and
September 18, 1998, if the rate of
landings is not curtailed. The Council
recommended that the current 2-month
cumulative trip limit of 150,000 Ib
(68,039 kg) south of Cape Mendocino be
reduced to 40,000 Ib (18,144 kg), the
same as north of Cape Mendocino,
which makes one, consistent coastwide
limit for the complex. The limited entry
limits for yellowtail rockfish, bocaccio,
and canary rockfish are not changed.

Open Access Fishery

Widow rockfish. Currently, the open
access fishery for widow rockfish is
managed by a 1-month cumulative trip
limit of 15,000 Ib (6,804 kg), which is
half the limited entry 2-month
cumulative limit. The best available
information at the June Council meeting
indicated that the 158—-mt open access
allocation would be reached between
August 2, 1998, and November 9, 1998,



Federal Register/Vol.

63, No. 129/ Tuesday, July 7, 1998/Rules and Regulations

36613

if the rate of landings is not slowed. The
Council, therefore, recommended an
immediate reduction of the cumulative
1-month trip limit to 3,000 Ib (1,361 kg)
to extend the fishery as long as possible
during the year. Washington Coastal
Treaty tribes will implement the same
limit for their fisheries.

Canary rockfish. Canary rockfish is a
component of the Sebastes complex.
Currently, the open access fishery for
canary rockfish is managed by a 1-
month cumulative trip limit of 7,500 Ib
(3,402 kg), which is half the limited
entry 2-month cumulative limit. The
best available information at the June
Council meeting indicated that the 90
mt open access allocation would be
reached by July 6, 1998, if the rate of
landings is not slowed. Because canary
rockfish are unavoidable in other
fisheries, the Council recommended a 1-
month cumulative trip limit of 200 Ib
(91 kg) to accommodate minor amounts
of unavoidable incidental catch. The
harvest guideline may be exceeded by a
slight amount, but a complete closure is
not recommended because most
incidentally-caught canary rockfish are
not expected to survive if returned to
sea.

The trip limit for Washington Coastal
Treaty tribes will be 300 Ib (136 kg) “per
trip” for canary rockfish taken in their
tribal longline fisheries, which is
expected to result in a harvest of about
5-7 mt, consistent with tribal landings
in recent years.

Sebastes complex/rockfish limits. The
Council recommended that the overall,
40,000 Ib (18,144 kg) monthly
cumulative trip limit for all rockfish in
the open access fishery be removed, and
replaced with a 33,000 Ib (14,969 kg)
monthly cumulative trip limit for the
Sebastes complex. In doing so, the open
access fishery is constrained adequately
by limits on the major rockfish
components (3,000 Ib (1,361 kg) for
widow rockfish, 4,000 Ib (1,814 kg) for
Pacific ocean perch (POP), and 33,000 Ib
(14,969 kg) for the Sebastes complex)
that add up to 40,000 Ib (18,144 kg) per
month. This is intended to simplify
complicated regulations, and to
discourage additional effort on species
that are fully utilized.

Lingcod. Currently the open access
fishery for lingcod is managed with a 2-
month cumulative trip limit of 1,000 Ib
(454 kg); all lingcod must be larger than
24 inches (61 cm) total length. (The
preamble to the annual management
measures at 63 FR 419 (January 6, 1998)
stated that the 24—inch (61 cm) total
length size limit applied to all
commercial and recreational lingcod,
but this was inadvertently deleted in the
open access trip limit. This document

confirms that the 24—inch (61 cm) size
limit was intended to apply to the open
access fishery as well.) The 60:40
percent limits that apply in the limited
entry fishery do not apply to lingcod
caught in the open access fishery. The
best available information at the June
Council meeting indicated that the 76
mt open access allocation for lingcod
would be reached by July 18 through
August 1, 1998, if the rate of landings
is not slowed. The Council
recommended that the open access
fishery for lingcod be slowed
significantly by implementing a 250 Ib
(113 kg) cumulative monthly trip limit,
for the month of July only, followed by
complete closure for all open access
gears starting on August 1, 1998. This
enables the lingcod open access
allocation to be achieved but not
exceeded, while providing the industry
with adequate notice of the pending
closure. The 250 Ib (113 kg) monthly
trip limit is implemented immediately
because even the current limit of 1,000
Ib (454 kg) per 2 months could easily be
taken if the closure were not
implemented at the beginning of the
next 2-month cumulative period on July
1. Survivability of released lingcod
appears to be high.

The trip limit for Washington Coastal
Treaty tribes will be 300 Ib (136 kg) “per
trip”’ for lingcod taken in their tribal
fisheries, which is expected to result in
harvest of about 1 mt, consistent with
tribal landings in recent years.

Nontrawl sablefish. Currently the
open access, nontrawl fishery for
sablefish is managed with a 300 Ib (136
kg) daily trip limit, which counts
toward a 700 Ib (318 kg) cumulative
limit per 2-month period. The non-trawl
fishery includes hook-and-line, pot,
setnet, and trammel nets. (The 60:40
percent limits that apply in the limited
entry trawl fishery do not apply to
nontrawl sablefish in the open access
fishery.) The best available information
at the June Council meeting indicated
that the 278 mt open access allocation
for sablefish north of 36°00’ N. lat.
would not be reached. The Council
recommended that the 2-month
cumulative open access limit be
increased to 1,800 Ib (816 kg), the same
as currently in effect for the limited
entry nontrawl sablefish fishery north of
36°00’ N. lat., with the intent that the
open access allocation will be achieved
in 1998.

NMFS Action

For the reasons stated above, NMFS
concurs with the Council’s
recommendations and announces the
following changes to the 1998 annual

management measures (63 FR 419,
January 6, 1998, as amended).

1. In Section IV., under B. Limited
Entry Fishery, paragraphs (2)(b) and
(2)(c) are revised to read as follows:

B. Limited Entry Fishery
* * * * *

2 * K X

(b) Cumulative trip limits. The
coastwide cumulative trip limit for the
Sebastes complex is 40,000 Ib (18,144
kg) per vessel per 2-month period.
Within the cumulative trip limit for the
Sebastes complex, no more than 13,000
Ib (5,897 kg) may be yellowtail rockfish
taken and retained north of Cape
Mendocino; no more than 2,000 Ib (907
kg) may be bocaccio taken and retained
south of Cape Mendocino; and no more
than 15,000 Ib (6,804 kg) may be canary
rockfish.

(c) The 60 percent monthly limits,
which are the maximum amounts that
may be taken and retained, possessed,
or landed in either month in a 2-month
period are: For the Sebastes complex
coastwide, 24,000 Ib (10,866 kg); for
yellowtail rockfish, 7,800 Ib (3,538 kg)
north of Cape Mendocino; for bocaccio,
1,200 Ib (5,443 kg) south of Cape
Mendocino; and for canary rockfish
coastwide, 9,000 Ib (4,082 kg).

* * * * *

2. In Section IV., under C. Trip Limits
in the Open Access Fishery, paragraph
1 introductory text, (1)(a), and (1)(b) are

revised; paragraphs (1)(c) through (e)
are added; and (2)(a)(i) and (3) are
revised.

C. Trip Limits in the Open Access
Fishery
* * * * *

(1) Rockfish. Rockfish means all
rockfish as defined at 50 CFR 660.302,
which includes the Sebastes complex,
shortbelly rockfish, widow rockfish,
POP, and thornyheads (longspine and
shortspine). The Sebastes complex
contains all other species of rockfish,
including yellowtail rockfish, bocaccio,
canary rockfish, and black rockfish. The
following limits for rockfish in this
paragraph C. (1) apply to all open access
gear, including exempted trawl gear,
unless otherwise specified.

(a) All rockfish. The trip limit for
rockfish taken with hook-and-line or pot
gear is 10,000 Ib (4,536 kg) per vessel
per fishing trip. Rockfish taken under
this trip limit count toward cumulative
trip limits.

(b) Thornyheads.

(i) North of Pt. Conception.
Thornyheads (shortspine and longspine)
may not be taken and retained,
possessed, or landed north of Pt.
Conception, except for a daily trip limit
of 100 Ib (45 kg) that applies to vessels
engaged in fishing for pink shrimp.



36614 Federal Register/Vol.

63, No. 129/ Tuesday, July 7, 1998/Rules and Regulations

(ii) South of Pt. Conception. The daily
trip limit for thornyheads is 50 Ib (23
kg).

(c) Widow rockfish. The cumulative
monthly trip limit for widow rockfish is
3,000 Ib (1,361 kg).

(d) POP. The 50 percent monthly limit
for POP is 4,000 Ib (1,814 kg).

(e) Sebastes complex. The monthly
cumulative limit for the Sebastes
complex is 33,000 Ib (14,969 kg)
coastwide. The individual trip limits for
species in the Sebastes complex in
paragraph C. (d) are counted toward
monthly limits for the Sebastes complex
or rockfish, as applicable, and also
apply to exempted trawl gear.

(i) Yellowtail rockfish. The 50 percent
monthly limit for yellowtail rockfish is
6,500 Ib (2,948 kg) north of Cape
Mendocino.

(ii) Bocaccio.

(A) All open access gear except
setnets or trammel nets. For all open
access gear except setnets or trammel
nets, the 50 percent monthly limit for
bocaccio is 1,000 Ib (454 kg) south of
Cape Mendocino, of which no more
than 500 Ib (227 kg) per trip may be
taken and retained with hook-and-line
or pot gear.

(B) Setnets or trammel nets (legal only
south of 38° N. lat.): For set nets or
trammel nets, the cumulative monthly
trip limit is 2,000 Ib (907 kg).

(iii) Canary rockfish. The cumulative
monthly trip limit for canary rockfish is
200 Ib (91 kg).

(iv) Black rockfish. The trip limit at 50
CFR 660.323(a)(i) for black rockfish
caught with hook-and-line gear also
applies and is counted toward the
cumulative Sebastes and rockfish limits.
(The black rockfish limit is also stated
in paragraph IV.B.7.)

(2) * k* X

(a) * * *

(i) North of 36°00’ N. lat. North of
36°00’ N. lat, the daily trip limit for
sablefish is 300 Ib (136 kg), which
counts toward a cumulative trip limit of
1,800 Ib (816 kg) per 2-month period.
The 2-month cumulative trip limit may
be taken at any time during the 2-month
period; there is no 60 percent monthly

limit for the open access fishery.
* * * * *

(3) Lingcod.

(a) The monthly cumulative trip limit
for lingcod is 250 Ib (113 kg) during July
1998. All lingcod must be longer than
24 inches (61 cm) total length.

(b) Effective August 1, 1998, lingcod
may not be taken and retained,
possessed, or landed by any open access
gear, including exempted trawl gear,
coastwide.

* * * * *

V. Washington Coastal Tribal Fisheries
[Amended]

3. In the second column, the fifth
paragraph from the top is designated as
A. Sablefish; the sixth paragraph from
the top is designated as B. Rockfish and
revised. In the third column, the first
complete paragraph is designated as C.
Whiting; and paragraph D. Lingcod is
added to read as follows:

V. Washington Coastal Tribal Fisheries

* * * * *

B. Rockfish: For the commercial
harvest of black rockfish off Washington
State, an HG of: 20,000 Ib (9,072 kg)
north of Cape Alava (48° 09’ 30 N. lat.)
and 10,000 Ib (4,536 kg) between
Destruction Island (47° 40’ 00" N. lat.)
and Leadbetter Point (46° 38’ 10" N.
lat.). This 30,000 Ib (13.6 mt) is
subtracted from the HG for the northern
Sebastes complex.

(1) Thornyheads taken and retained
with longline gear are subject to a 300
Ib (136 kg) trip limit, which is expected
to result in landings of 8,000-10,000 Ib
(3-5 mt).

(2) Canary rockfish taken and retained
with longline gear are subject to a 300
Ib (136 kg) trip limit, which is expected
to result in landings of 10,000-15,000
Ibs (5-7 mt).

(3) Widow rockfish taken and retained
with any gear are subject to a 3,000 Ib
(1,361 kg) monthly cumulative limit.

* * * * *

D. Lingcod: Lingcod taken and
retained with any gear are subject to a
300 Ib trip limit.

* * * * *

Classification

These actions are authorized by the
regulations implementing the FMP. The
determination to take these actions is
based on the most recent data available.
The aggregate data upon which the
determinations are based are available
for public inspection at the Office of the
Administrator, Northwest Region,
NMFS (see ADDRESSES) during business
hours. Because of the need for
immediate action to implement these
changes at the beginning of the next 2-
month cumulative trip limit period and
because the public had an opportunity
to comment on the action at the June
1998 Council meeting, NMFS has
determined that good cause exists for
this document to be published without
affording a prior opportunity for public
comment or a 30-day delayed
effectiveness period. These actions are
taken under the authority of 50 CFR
660.323(b)(1) and are exempt from
review un der Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: June 30, 1998.
Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 98-17863 Filed 7-1-98; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 980501115-8160-02; 1.D.
032498A]

RIN 0648—-AK86

Fisheries Off West Coast States and in
the Western Pacific; Pacific Coast
Groundfish Fishery; Compensation for
Collecting Resource Information

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Emergency rule.

SUMMARY: This action, authorized by the
Magnuson-Stevens Conservation and
Management Act (Magnuson-Stevens
Act), implements provisions by which a
vessel owner or operator who has
collected resource information
according to a NMFS-approved protocol
may be compensated with the
opportunity to harvest fish in excess of
current vessel limits and/or outside
other restrictions. This action is
intended to improve the types and
amounts of scientific information
available for use in stock assessments
and management of the Pacific coast
groundfish fishery. This action must be
implemented under the Magnuson-
Stevens Act emergency rulemaking
authority so that NMFS may contract
with commercial fishing vessels to
conduct resource surveys during the
summer of 1998. The Pacific Fishery
Management Council (Council) is
considering an amendment to the
Pacific Coast Groundfish Fishery
Management Plan (PCGFMP) that would
continue this compensation initiative
beyond 1998.

DATES: Effective July 1, 1998 through
January 4, 1999.

ADDRESSES: Send comments to William
Stelle, Jr., Administrator, Northwest
Region, (Regional Administrator) NMFS,
7600 Sand Point Way NE., Seattle, WA
98115; or William T. Hogarth,
Administrator, Southwest Region,
(Regional Administrator) NMFS, 501
West Ocean Blvd., Suite 4200, Long
Beach, CA 90802-4213. Copies of the
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environmental assessment/regulatory
impact review are also available from
that address. Send comments regarding
the burden estimate or any other aspect
of the collection-of-information
requirements in this emergency rule,
including suggestions for reducing the
burden, to one of the NMFS addresses
and to the Office on Information and
Regulatory Affairs, Office of
Management and Budget (OMB),
Washington, DC 20503 (ATTN: NOAA
Desk Officer).

FOR FURTHER INFORMATION CONTACT:
Katherine A. King at 206-526—6140.

SUPPLEMENTARY INFORMATION: NMFS is
implementing an emergency rule to
allow owners or operators of vessels that
collect resource information to be
compensated with the opportunity to
harvest fish in excess of current vessel
limits and/or outside other restrictions
[hereinafter “‘compensated with fish™].
The Council recommended this action
at its November 1997 meeting in
Portland, OR, with the intent that NMFS
proceed with this rule immediately so
that NMFS may so contract with
commercial fishing vessels to conduct
resource surveys during the summer of
1998.

A proposed rule was published on
May 15, 1998 (at 63 FR 27035),
requesting public comments through
June 5, 1998. One comment was
received, which resulted in no change to
the final rule, and NMFS made one
clarification regarding accounting for
fish used as compensation. The final
rule is substantively the same as
proposed. See the preamble to the
proposed rule for additional background
information.

Background

On October 11, 1996, the Magnuson-
Stevens Act was amended to authorize
the Secretary of Commerce (Secretary)
to use the private sector to provide
vessels, equipment, and services
necessary to survey fishery resources
and to pay for these surveys through the
sale of fish taken during the survey or,
if the quality or amount of fish is not
adequate, on a subsequent commercial
fishing trip (sec. 402(e)). Section
303(b)(11) of the Magnuson-Stevens Act
enables the Secretary to “‘reserve a
portion of the allowable biological catch
of the fishery for use in scientific
research.” A vessel that is chartered by
NMEFS to conduct resource surveys
becomes a “‘scientific research vessel”
as defined at 50 CFR 600.10, and it must
not conduct commercial fishing on the
same trip during which a resource
survey is conducted.

These provisions must be in place by
early July 1998 in order to include
compensation with fish as a component
of contracts NMFS will award to
commercial fishing vessels to conduct
resource surveys during the summer of
1998. Stock assessments for the Dover
sole/thornyhead/trawl-caught sablefish
complex are controversial and have
resulted in serious concern over the
amount and accuracy of survey data.
NMPFS is committed to addressing these
concerns. However, Federal fiscal
constraints have precluded gathering
the information needed. This is further
compounded by the unavailability of
the NOAA ship Miller Freeman, the
principle vessel used for conducting
resource surveys in this fishery, during
much of 1998. Implementation of these
provisions would enable NMFS to
expand sampling in the annual slope
survey that provides data for the stock
assessments for these and other
groundfish species. There is inadequate
time to amend the PCGFMP to provide
for using fish as compensation (and
subtracting the compensation fish from
acceptable biological catch (ABC))
before the slope survey is scheduled to
begin in August 1998. Therefore, NMFS
is implementing this rule under the
Secretary’s emergency rulemaking
authority of the Magnuson-Stevens Act
so that these provisions may be
implemented in time to support the
1998 slope survey. The Council is
preparing an amendment to the
PCGFMP for later implementation.

Compensation for a Vessel Conducting
a Resource Survey

The Magnuson-Stevens Act authorizes
the Secretary, in consultation with the
Council and the fishing industry, to
structure competitive solicitations by
which a vessel’s owner or operator may
compete for a contract with NMFS to
conduct a resource survey. Resource
surveys generally are conducted from
chartered fishing vessels, chartered
university vessels, and dedicated NOAA
vessels. In a resource survey, all
samples (fish) are collected according to
a specified research plan or protocol.
NMFS distinguishes survey activities by
a scientific research vessel from
commercial fishing activities according
to a process of acknowledging scientific
research described at 50 CFR 600.745(a).
NMFS frequently uses this mechanism
to conduct surveys from chartered
fishing vessels, and, in some cases,
some of the sample has been retained by
the vessel owner/operator for sale to
reduce waste and to defray some of the
costs of the charter. However, any
additional harvest taken on a
subsequent commercial trip as payment

for the resource survey would not be
considered scientific research. This
additional harvest was not authorized
under the old provisions of the
Magnuson-Stevens Act.

The new provisions of the Magnuson-
Stevens Act provide the authority to go
beyond allowing the retention and sale
of fish caught during the course of a
resource survey by providing
compensation through the opportunity
to harvest fish in excess of current
vessel limits and/or outside of other
restrictions. This rule authorizes such
“‘compensation fishing” through the
issuance of an exempted fishing permit
(EFP) in the Pacific Coast groundfish
fishery, which would enable the vessel
to exceed trip limits (and/or to be
exempt from other specified
management restrictions) so that the
compensation amount could be
achieved. The compensation EFP would
include terms and conditions that
would limit the authorized activities.
Conditions for disposition of bycatch or
any excess catch and for reporting the
value of the amount landed and other
appropriate terms and conditions would
be specified in the EFP. If the PCGFMP
is amended, it is anticipated that
compensation fishing would occur no
later than the end of September of the
year after the survey occurred.
Compensation fishing must take place
during the period specified in the EFP
and must be conducted according to the
terms and conditions of the EFP. The
compensation EFP may also require the
vessel owner or operator to keep
separate records of compensation
fishing conducted after the survey is
completed and to submit them to NMFS
within a specified period of time after
the compensation fishing is completed.

Process

The process incorporates selection of
commercial vessels to be used to
conduct the resource surveys, issuance
of compensation EFPs to provide for
compensation with fish, and adjustment
of the ABC to account for the
compensation fish used.

Competitive Offers

NMFS may initiate a competitive
solicitation, i.e., request for proposals
(RFP), to select vessels to conduct
resource surveys that use fish as full or
partial compensation. The RFP would
be publicized in the Commerce Business
Daily and would specify the factors that
NMFS would use in evaluating the
proposals. Vessel owners would be
expected to submit offers to conduct the
resource survey for a combination of
dollars and compensation fish.
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Council Consultation and Approval

At a Council meeting, NMFS would
consult with the Council and receive
public comment on upcoming resource
surveys to be conducted with
groundfish used as whole or partial
compensation. For each proposal,
NMFS would present (1) the maximum
number of vessels expected or needed to
conduct the survey, (2) an estimate of
the species and amount of fish likely to
be needed to compensate the vessel, (3)
the time frame in which the survey and
the compensation fish would be taken,
and (4) the year in which the
compensation fish would be deducted
from the ABC before determining the
harvest guideline (HG) or quota. This is,
in effect, equivalent to NMFS presenting
a compensation EFP application to the
Council for the compensation amounts.
In general, compensation fish should be
similar to surveyed species, but there
may be reasons to provide
compensation with healthier, more
abundant, less restricted, or more easily
targeted species. For example, NMFS
may decline to pay a vessel with species
that are, or are expected to be,
overfished, that are subject to
overfishing, or that are unavoidably
caught with species that are overfished
or subject to overfishing. NMFS may
also want to take into account other
factors such as expected discards and
incidental catches of other species. If
the Council does not approve the
proposal to use fish as compensation to
pay for a resource survey, NMFS will
not use fish, other than fish taken
during the scientific research, as
compensation for that survey.

Awarding the Contract

NMFS would negotiate and award the
resource survey contracts in accordance
with normal Federal procurement
procedures. The contract would include
any conditions and limits on
compensation fishing, including a
requirement for the vessel to have on
board (1) a letter of acknowledgment of
research signed by the Regional
Administrator or designee, while
conducting any resource survey, and (2)
the compensation EFP while conducting
compensation fishing and for a period of
at least 15 days after the end of any
applicable cumulative trip limit period
in which compensation fishing
occurred.

Retention of Samples

All fishing on a resource survey trip
would be required to be conducted
according to scientific protocol and
would be considered scientific research.
However, the owner or operator of the

vessel could retain and sell some fish
caught while conducting the survey as
compensation for the vessel’s
participation. Retention of samples for
sale would be at the discretion of the
chief scientist on board, who would
consult with the vessel captain.
Collection of scientific information and
samples would be the highest priority
and might interfere with the vessel’s
ability to retain market-quality fish.

Issuance of the Compensation EFP

Upon successful completion of the
resource survey and of the
determination concerning the amount
and/or value of the survey sample that
was retained for sale as payment for
conducting the survey, NMFS would
issue a compensation EFP to the owner
or operator of the vessel if full
compensation has not been achieved by
cash payment and retention of the
survey sample. The compensation EFP
would allow the vessel an opportunity
to exceed the current commercial
fishing limits by the total amount of
compensation fish needed. The amount
of compensation fish needed is the
amount of fish specified in the contract
less the amount and/or value of the
survey sample retained for sale. The
compensation EFP also could exempt
the vessel from other specified
management measures.

Accounting for Compensation Fish

Because the species and amounts of
fish used as compensation would not be
determined until the contract is
awarded, it may not be possible to
deduct the amount of compensation fish
from the ABC or HG in the year that the
fish are caught. Even if this could be
done, it would cause great confusion
with the many allocations and limits
that were set before the compensation
amounts were known. Therefore, the
compensation fish will be deducted
from the ABC the year after they are
caught. During the annual specification
process (50 CFR 660.321(b)), NMFS
would advise the Council of the total
amount of fish caught during the year as
compensation for conducting a resource
survey, which then would be deducted
from the following year’s ABCs before
setting the HGs or quotas. (If
compensation fish are taken too late in
the year so that landings data are not
available to be deducted from the next
year’s ABC, it will be deducted in the
next management cycle practicable.)

Compensation for a Commercial Vessel
Collecting Resource Information—an
EFP With a Compensation Clause

NMFS also intends to conduct smaller
scale cooperative projects on vessels

that are operating in the commercial
fishery. This type of activity would not
be considered scientific research under
50 CFR 600.745(a) because it would not
be conducted by a scientific research
vessel, even though the vessels would
be collecting resource information
according to strict scientific standards
approved by NMFS. For small-scale
cooperative projects, NMFS could issue
EFPs to fishing vessels collecting the
resource information. The EFP would
require the vessel to conduct specific
activities and allow it to retain and sell
a limited amount of fish above the
amount it could take under its regular
trip limit. After the resource information
has been obtained, the EFP could
authorize the vessel to sell the fish that
were in the sample. This would be a
standard EFP, issued under the
procedures at 50 CFR 600.745(b). Fish
caught under this EFP would be
counted against the ABCs and HGs or
quotas in the year they are caught.

In some circumstances, NMFS might
want to allow the vessel to harvest
slightly more fish than necessary for the
particular project. For the sablefish
depth-specific sampling EFP expected
in 1998, a vessel would be able to retain
the sample plus a modest compensation
amount, no larger than the size of the
sample, above its normal trip limits.
Samples in these cases generally would
be expected to involve less than 500—
1,500 Ib (227680 kg) of fish per vessel
per month. The extra fish would
compensate the vessel for the extra work
involved in collecting the samples,
encourage vessels to participate in
surveys, and utilize more of the fish
taken during the surveys that are
surplus to sampling needs. NMFS could
propose the amount of fish that would
be used as compensation, or the EFP
applicant could propose an amount in
the EFP application. In these cases,
when NMFS announces receipt of the
EFP application and requests comments
as required under 50 CFR 600.745(b),
NMFS also announces a window period
during which vessels would have an
opportunity to submit EFP applications.
NMFS contemplates two ways of issuing
such EFPs: First, the EFPs could be
issued to individuals implementing a
protocol approved by NMFS. NMFS
would consider the qualified applicants,
issue EFPs to all of them, select
participation by lottery, issue EFPs to
the first applicants, or use other
impartial selection methods. Second,
NMFS could issue the EFP to a NMFS
element or to a state or other Federal
research agency, and the research
agency’s proposal would include an
impartial way of selecting fishing vessel
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participants that would receive
individual EFPs under the umbrella EFP
held by the research agency.

Biological and Socio-economic Impacts

The biological impacts of using fish as
compensation are expected to be neutral
in the short term and positive in the
long term. In the short term, the amount
of fish used as compensation will be
within the ABC, and ,therefore, within
current acceptable biological levels. In
the long term, the additional
information that is gathered because
NMFS is able to compensate vessels
with fish will provide more and better
data for use in stock assessments,
resulting in better management of the
stock and less likelihood of overfishing.
This should lead to better stock
assessments and to a better long-term
prognosis for a sustainable fishery,
contributing to stability in the fishing
industry and in the resources upon
which the industry depends. A more
detailed discussion is found in the
preamble to the proposed rule and the
environmental assessment for this
action.

Comment and Response

One comment was received during
the public comment period. It was
supportive of the rule but requested a
broader distribution of the RFP
soliciting charter vessels to conduct
resource surveys. NMFS agrees that a
wide distribution is a good idea and will
attempt to do so. In fact, notification of
the RFP for the 1998 slope survey was
submitted to each holder of a limited
entry trawl permit for the groundfish
fishery off Washington, Oregon, and
California. However, distribution of the
RFP is part of the Federal procurement
process and is not governed by this rule;
a description was included in the
preamble of the proposed rule as
background information. Therefore, no
change is made to this rule.

Clarification

NMPFS has changed the rule slightly to
clarify that compensation fish caught
too late in 1998 to be counted against
the 1999 ABC may be deducted in the
next management cycle practicable, e.g.,
2000. Other minor editorial changes
have been made for clarity and to meet
publication format requirements.

Classification

The Assistant Administrator (AA)
finds that the need to implement these
measures in a timely manner so that
vessels collecting resource information
may be compensated with fish
constitutes good cause under authority
contained in 5 U.S.C. 553(d)(3) to waive

the 30-day delay in effective date. If the
rule was not made effective for 30 days,
NMFS would be unable to issue fish
compensation contracts in a timely
manner to vessels needed to conduct the
August 1998 slope survey. This would
be contrary to the public interest
because sufficient funds are not
available to compensate all of the
vessels needed to conduct an adequate
survey. The result would be a reduced
survey with less data to determine the
status of the resource. Also, it is
unnecessary to delay the rule because
the survey does not directly affect the
activities of the 1998 fishery and there
are no compliance requirements for
participants in the survey.

This emergency rule has been
determined to be not significant for
purposes of Executive Order 12866.

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that this
rule would not have a significant
economic impact on a substantial
number of small entities. No comments
were received regarding this
certification. As a result, a regulatory
flexibility analysis was not prepared.

This emergency rule contains a
collection-of-information requirement
subject to the Paperwork Reduction Act
(PRA). Notwithstanding any other
provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA unless
that collection of information displays a
currently valid OMB control number.
The collection of this information has
been approved by the Office of
Management and Budget, under OMB
control number 0648-0203 for Federal
fishing permits. The public reporting
burden for applications for exempted
fishery permits is estimated at 1 hour
per response; burden for reporting by
exempted fishing permittees is
estimated at 30 minutes per response.
These estimates include the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and revising the collection
of information. Send comments
regarding these burden estimates or any
other aspect of the data requirements,
including suggestions for reducing the
burden, to NMFS (see ADDRESSES) and
to the Office of Information and
Regulatory Affairs, Office of
Management and Budget, Washington,
DC 20503 (ATTN: NOAA Desk Officer).

List of Subjects in 50 CFR Part 660

Administrative practice and
procedure, American Samoa, Fisheries,
Fishing, Guam, Hawaiian Natives,
Indians, Northern Mariana Islands,
Reporting and recordkeeping
requirements.

Dated: June 30, 1998.
David L. Evans,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 660 is amended
as follows:

PART 660—FISHERIES OFF WEST
COAST STATES AND IN THE
WESTERN PACIFIC

I. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.1n §660.306, paragraph (y) is added
to read as follows:

§660.306 Prohibitions.
* * * * *

(y) Fish for groundfish in violation of
any terms or conditions attached to an
EFP under §660.350.

3. In part 660, subpart G, a new
§660.350 is added to read as follows:

§660.350 Compensation with fish for
collecting resource information—exempted
fishing permits off Washington, Oregon,
and California.

In addition to the reasons stated in
§600.745(b)(1) of this chapter, an EFP
may be issued under this subpart G for
the purpose of compensating the owner
or operator of a vessel for collecting
resource information according to a
protocol approved by NMFS. The EFP
would allow a vessel to retain fish as
compensation in excess of trip limits, or
to be exempt from other specified
management measures for the Pacific
coast groundfish fishery.

(a) Compensation EFP. A
compensation EFP may be issued to the
owner or operator of a vessel that
conducted a resource survey according
to a contract with NMFS. A vessel’s
total compensation from all sources (in
terms of dollars or amount of fish and
including fish from survey samples or
compensation fish) will be determined
through normal Federal procurement
procedures. The compensation EFP will
specify the maximum amount or value
of fish that may be retained by the
vessel after the resource survey is
completed.

(1) Competitive offers. NMFS may
initiate a competitive solicitation
(request for proposals or RFP) to select
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vessels to conduct resource surveys that
use fish as full or partial compensation,
following normal Federal procurement
procedures.

(2) Consultation and approval. At a
Council meeting, NMFS will consult
with the Council and receive public
comment on upcoming resource surveys
to be conducted if groundfish could be
used as whole or partial compensation.
Generally, compensation fish would be
similar to surveyed species, but there
may be reasons to provide payment with
healthier, more abundant, less restricted
stocks, or more easily targeted species.
For example, NMFS may decline to pay
a vessel with species that are, or are
expected to be, overfished, or that are
subject to overfishing, or that are
unavoidably caught with species that
are overfished or subject to overfishing.
NMFS also may also consider levels of
discards, bycatch, and other factors. If
the Council does not approve providing
whole or partial compensation for the
conduct of a survey, NMFS will not use
fish, other than fish taken during the
scientific research, as compensation for
that survey. For each proposal, NMFS
will present:

(i) The maximum number of vessels
expected or needed to conduct the
survey,

(ii) An estimate of the species and
amount of fish likely to be needed as
compensation,

(iif) When the survey and
compensation fish would be taken, and

(iv) The year in which the
compensation fish would be deducted
from the ABC before determining the
harvest guideline or quota.

(3) Issuance of the compensation EFP.
Upon successful completion of the
survey, NMFS will issue a
“‘compensation EFP” to the vessel if it
has not been fully compensated. The
procedures in § 600.745(b)(1) through
(b)(4) of this chapter do not apply to a
compensation EFP issued under this
subpart for the Pacific coast groundfish
fishery (50 CFR part 660, subpart G).

(4) Terms and conditions of the
compensation EFP. Conditions for
disposition of bycatch or any excess
catch, for reporting the value of the
amount landed, and other appropriate
terms and conditions will be specified
in the EFP. Compensation fishing must
occur during the period specified in the

EFP, but no later than the end of
September of the fishing year following
the survey, and must be conducted
according to the terms and conditions of
the EFP.

(5) Reporting the compensation catch.
The compensation EFP may require the
vessel owner or operator to keep
separate records of compensation
fishing and to submit them to NMFS
within a specified period of time after
the compensation fishing is completed.

(6) Accounting for the compensation
fish. As part of the annual specification
process (8§ 660.321), NMFS will advise
the Council of the amount of fish
retained under a compensation EFP,
which then will be deducted from the
next year’s ABCs before setting the HGs
or quotas. Fish taken too late in the year
to be deducted from the following year’s
ABC will be accounted for in the next
management cycle practicable.

(b) EFP with a compensation clause.
An EFP may be issued to a commercial
fishing vessel for the purpose of
collecting resource information in
excess of current management limits
(8 600.745(b) of this chapter). The EFP
may include a compensation clause that
allows the participating vessel to be
compensated with fish for its efforts to
collect resource information according
to NMFS’ approved protocol. If
compensation with fish is requested in
an EFP application, or proposed by
NMPFS, the following provisions apply
in addition to those at § 600.745(b) of
this chapter.

(1) Application. In addition to the
requirements in § 600.745(b) of this
chapter, application for an EFP with a
compensation clause must clearly state
whether a vessel’s participation is
contingent upon compensation with
groundfish and, if so, the minimum
amount (in metric tons, round weight)
and the species. As with other EFPs
issued under § 600.745 of this chapter,
the application may be submitted by
any individual, including a state fishery
management agency or other research
institution.

(2) Denial. In addition to the reasons
stated in § 600.745(b)(3)(iii) of this
chapter, the application will be denied
if the requested compensation fishery,
species, or amount is unacceptable for
reasons such as, but not limited to, the
following: NMFS concludes the value of

the resource information is not
commensurate with the value of the
compensation fish; the proposed
compensation involves species that are
(or are expected to be) overfished or
subject to overfishing, fishing in times
or areas where fishing is otherwise
prohibited or severely restricted, or
fishing for species that would involve
unavoidable bycatch of species that are
overfished or subject to overfishing; or
NMFS concludes the information can
reasonably be obtained at less cost to the
resource.

(3) Window period for other
applications. If the RA or designee
agrees that compensation should be
considered, then a window period will
be announced in the Federal Register
during which additional participants
will have an opportunity to apply. This
notification would be made at the same
time as announcement of receipt of the
application and request for comments
required under § 660.745(b). If there are
more qualified applicants than needed
for a particular time and area, NMFS
will choose among the qualified vessels,
either randomly, in order of receipt of
the completed application, or by other
impartial selection methods. If the
permit applicant is a state, university, or
Federal entity other than NMFS and
NMFS approves the selection method,
the permit applicant may chose among
the qualified vessels, either randomly,
in order of receipt of the vessel
application, or by other impartial
selection methods.

(4) Terms and conditions. The EFP
will specify the amounts that may be
taken as scientific samples and as
compensation, the time period during
which the compensation fishing must
occur, management measures that are
waived while fishing under the EFP,
and other terms and conditions
appropriate to the fishery and the
collection of resource information.
NMFS may require compensation
fishing to occur on the same trip that the
resource information is collected.

(5) Accounting for the catch. Samples
taken under this EFP, as well as any
compensation fish, are counted toward
the current year’s catch or landings.

[FR Doc. 98-17937 Filed 7-1-98; 3:32 pm]

BILLING CODE 3510-22-F
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 98—NM-179-AD]
RIN 2120-AA64

Airworthiness Directives; de Havilland
Model DHC-8-100, —200, and —300
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all de
Havilland Model DHC-8-100, —200, and
—300 series airplanes. This proposal
would require installation of a placard
on the instrument panel of the cockpit
to advise the flightcrew that positioning
of the power levers below the flight idle
stop during flight is prohibited. This
proposal also would require eventual
installation of a system that would
prevent such positioning of the power
levers during flight. Such installation
would terminate the requirement for
installation of a placard. This proposal
is prompted by reports of operation of
the airplane with the power levers
positioned below the flight idle stop
during flight. The actions specified by
the proposed AD are intended to
prevent such positioning of the power
levers below the flight idle stop during
flight, which could cause engine
overspeed, possible engine damage or
failure, and consequent reduced
controllability of the airplane.

DATES: Comments must be received by
October 5, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
179-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this

location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

Information concerning this proposed
rule may be examined at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington;
or at the FAA, Engine and Propeller
Directorate, New York Aircraft
Certification Office, 10 Fifth Street,
Third Floor, Valley Stream, New York.
FOR FURTHER INFORMATION CONTACT:
James E. Delisio, Aerospace Engineer,
Airframe and Propulsion Branch, ANE—
171, FAA, Engine and Propeller
Directorate, New York Aircraft
Certification Office, 10 Fifth Street,
Third Floor, Valley Stream, New York
11581; telephone (516) 256—7521; fax
(516) 568-2716.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 98—-NM-179-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the

FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
98-NM-179-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The FAA has received reports of
operation of the airplane with the power
levers positioned below the flight idle
stop during flight on de Havilland
Model DHC-8-100, —200, and —300
series airplanes. One report indicated
that such operation resulted in
significant engine damage.

When the power levers are positioned
below the flight idle stop during flight,
the propellers operate in the beta range.
Under these conditions, it is possible for
air loads to back-drive the propeller,
which could result in overspeed of the
propeller and power turbine of the
engine. (“‘Beta,” as defined in this
proposed rule, is the range of propeller
operation intended for use during taxi,
ground idle, or reverse operations, as
controlled by the power lever settings
aft of the flight idle stop.)

Operation of the propellers in the beta
range during flight due to positioning of
the power levers below the flight idle
stop, could result in engine overspeed,
possible engine damage or failure, and
consequent reduced controllability of
the airplane.

U.S. Type Certification of the Airplane

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of §21.29 of the Federal
Aviation Regulations and the applicable
bilateral airworthiness agreement. The
FAA has reviewed all available
information and determined that AD
action is necessary for products of these
type designs that are certificated for
operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
installation of a placard on the
instrument panel of the cockpit to
advise the flightcrew that positioning of
the power levers below the flight idle
stop during flight is prohibited.
Additionally, the proposed AD would
require eventual installation of an FAA-
approved system that would prevent
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such positioning of the power levers
during flight. Installation of that system
would eliminate the requirement for
installation of the placard. Installation
of such an FAA-approved system would
be required to be accomplished in
accordance with a method approved by
the FAA.

Additionally, the FAA has included a
provision [paragraph (c) of the proposal]
for Master Minimum Equipment List
(MMEL) relief in the event the system
proposed in paragraph (b) of the
proposal malfunctions or the use of an
override (if installed) has been
necessary. If provision is not made for
MMEL relief, the system required by
paragraph (b) would be required all of
the time. Absence of such MMEL relief
could create a burden for operators if
required maintenance or repair was not
readily available at certain airports or
locations. The proposed MMEL relief is
based on the condition that the existing
manual power lever flight idle gate and
lifting finger trigger latch design is
retained and remains fully functional.
This is consistent with the current
MMEL that makes no mention of the
flight idle gate and lifting finger trigger
latch design, which means these devices
must be operational at all times.

Cost Impact

The FAA estimates that 185 de
Havilland Model DHC-8-100, and —200,
and —300 series airplanes of U.S.
registry would be affected by this
proposed AD, that it would take
approximately 1 work hour per airplane
to accomplish the installation of the
placard, and that the average labor rate
is $60 per work hour. Based on these
figures, the cost impact of the proposed
placard installation on U.S. operators is
estimated to be $11,100, or $60 per
airplane.

Since the manufacturer has not yet
developed a specific system
commensurate with the requirements of
this proposal, the FAA is unable to
provide specific information as to the
number of work hours or cost of parts
that would be required to accomplish
the proposed installation. However,
based on similar installations of such
systems accomplished previously on
other airplane models, the FAA can
reasonably estimate that approximately
130 work hours per airplane may be
necessary to accomplish the system
installation. The FAA also estimates
that required parts would cost
approximately $10,000 per airplane.
Based on these figures, the cost impact
of the proposed system installation on
U.S. operators is estimated to be
$3,293,000, or $17,800 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The FAA recognizes that the
obligation to maintain aircraft in an
airworthy condition is vital, but
sometimes expensive. Because AD’s
require specific actions to address
specific unsafe conditions, they appear
to impose costs that would not
otherwise be borne by operators.
However, because of the general
obligation of operators to maintain
aircraft in an airworthy condition, this
appearance is deceptive. Attributing
those costs solely to the issuance of this
AD is unrealistic because, in the interest
of maintaining safe aircraft, prudent
operators would accomplish the
required actions even if they were not
required to do so by the AD.

A full cost-benefit analysis has not
been accomplished for this proposed
AD. As a matter of law, in order to be
airworthy, an aircraft must conform to
its type design and be in a condition for
safe operation. The type design is
approved only after the FAA makes a
determination that it complies with all
applicable airworthiness requirements.
In adopting and maintaining those
requirements, the FAA already has
made the determination that they
establish a level of safety that is cost-
beneficial. When the FAA, as in this
proposed AD, makes a finding of an
unsafe condition, this means that the
original cost-benefit level of safety is no
longer being achieved and that the
proposed actions are necessary to
restore that level of safety. Because this
level of safety has already been
determined to be cost-beneficial, a full
cost-benefit analysis for this proposed
AD would be redundant and
unnecessary.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT

Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

De Havilland: Docket 98—NM-179-AD.

Applicability: All Model DHC-8-100,
—200, and —-300 airplanes, certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent positioning of the power levers
below the flight idle stop during flight, which
could cause engine overspeed, possible
engine damage or failure, and consequent
reduced controllability of the airplane,
accomplish the following:

(a) Within 30 days after the effective date
of this AD, install a placard in a prominent
location on the instrument panel of the
cockpit that states:

Positioning of the power levers below the
flight idle stop during flight is prohibited.
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Such positioning may lead to loss of airplane
control, or may result in an engine overspeed
condition and consequent loss of engine
power.

(b) Within 1 year after the effective date of
this AD, install a system that would prevent
positioning the power levers below the flight
idle stop during flight, in accordance with a
method approved by the Manager, New York
Aircraft Certification Office (ACO), FAA,
Engine and Propeller Directorate. Following
accomplishment of that installation, the
placard required by paragraph (a) of this AD
may be removed.

(c) In the event that the system required by
paragraph (b) of this AD malfunctions, or if
the use of an override (if installed) has been
necessary, the airplane may be operated for
two days to a location where required
maintenance/repair can be performed,
provided the system required by paragraph
(b) of this AD has been properly deactivated
and placarded for flightcrew awareness, in
accordance with the FAA-approved Master
Minimum Equipment List (MMEL).

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
New York ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on June 29,
1998.

Vi L. Lipski,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 98-17915 Filed 7-6-98; 8:45 am]

BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-157-AD]

RIN 2120-AA64

Airworthiness Directives; Dornier
Model 328-100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
Dornier Model 328-100 series airplanes.

This proposal would require repetitive
lubrication of the engine control push-
pull cables. This proposal is prompted
by issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified by the proposed AD
are intended to prevent ice from
building up on the engine control push-
pull cables, which could result in
friction or jamming of the engine
controls, and consequent reduced
controllability of the airplane.

DATES: Comments must be received by
August 6, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
157-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Fairchild Dornier, Dornier Luftfahrt
GmbH, P.O. Box 1103, D-82230
Wessling, Germany. This information
may be examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this

proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 98—-NM-157-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
98-NM-157-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, notified the FAA that an
unsafe condition may exist on all
Dornier Model 328-100 series airplanes.
The LBA advises that it has received
several reports of ice building up on the
engine control push-pull cables during
flight, which prompted operators to
descend to a lower altitude (higher
temperature) to melt off any build-up.
Investigation revealed that the ice builds
up on and around the conduit seal
housing for the engine control push-pull
cables. Such build-up of ice on the
engine control push-pull cables, if not
corrected, could result in friction or
jamming of the engine controls, and
consequent reduced controllability of
the airplane.

Explanation of Relevant Service
Information

Dornier has issued Alert Service
Bulletins ASB—328-76-022, dated
December 22, 1997, and ASB-328-76—
015, Revision 3, dated January 9, 1998,
which describe procedures for repetitive
lubrication of the engine control push-
pull cables at two locations along the
cables. The LBA classified these alert
service bulletins as mandatory and
issued German airworthiness directives
1998-105, dated January 30, 1998, and
1997-148/3, dated February 26, 1998, in
order to assure the continued
airworthiness of these airplanes in
Germany.

FAA's Conclusions

This airplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
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the LBA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the LBA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the alert service bulletins described
previously.

Interim Action

This is considered to be interim
action. The manufacturer has advised
that it currently is developing a
modification that will positively address
the unsafe condition addressed by this
AD. Once this modification is
developed, approved, and available, the
FAA may consider additional
rulemaking.

Cost Impact

The FAA estimates that 50 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 4 work hours per
airplane to accomplish the proposed
lubrication, and that the average labor
rate is $60 per work hour. Based on
these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $12,000, or $240 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule’” under the DOT

Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Dornier Luftfahrt GmbH: Docket 98—-NM-
157-AD.

Applicability: All Model 328-100 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent ice from building up on the
engine control push-pull cables, which could
result in friction or jamming of the engine
controls, and consequent reduced
controllability of the airplane, accomplish
the following:

(a) Within 2 months after the effective date
of this AD, lubricate the engine control push-
pull cables in accordance with Dornier Alert
Service Bulletins ASB-328-76-022, dated
December 22, 1997, and ASB-328-76-015,

Revision 3, dated January 9, 1998. Repeat the
lubrication thereafter at intervals not to
exceed 300 flight hours.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in German airworthiness directives 1998—
105, dated January 30, 1998, and 1997-148/
3, dated February 26, 1998.

Issued in Renton, Washington, on June 30,
1998.

Stewart R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-17959 Filed 7-6-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 97-NM-307-AD]
RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300, A310, and A300-600 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
Airbus Model A300, A310, and A300-
600 series airplanes. This proposal
would require repetitive visual
inspections to detect cracked or broken
door stop fittings on the fuselage frame
of the forward passenger doors, and
replacement of any cracked or broken
fitting with a new fitting. This proposal
is prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified by the proposed
AD are intended to detect and correct
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cracked or broken door stop fittings of
the forward passenger doors, which
could result in failure of the door stop
fittings, consequent reduced structural
integrity of the door support structure,
and sudden loss of cabin pressure in the
passenger compartment.

DATES: Comments must be received by
August 6, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 97-NM—
307-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped

postcard on which the following
statement is made: ‘““‘Comments to
Docket Number 97-NM-307-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
97-NM-307-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified the FAA that an unsafe
condition may exist on all Airbus Model
A300, A310, and A300-600 series
airplanes. The DGAC advises that,
during full scale fatigue testing of
Airbus Model A330 and A340 series
airplanes, cracked and broken door stop
fittings were discovered on the fuselage
frame of the left and right forward
passenger doors. The broken door stops
were found between 27,000 and 60,000
simulated flight cycles. As a result of
these findings, another analysis of
fatigue loading on Model A300, A310,
and A300-600 series airplanes was
performed. The results of this analysis
demonstrated that similar fractures also
may occur on these airplanes because of
the design similarities. Such cracked or
broken door stop fittings, if not detected
and corrected, could result in failure of
the door stop fittings, consequent
reduced structural integrity of the door
support structure, and sudden loss of
cabin pressure in the passenger
compartment.

Explanation of Relevant Service
Information

Airbus has issued Service Bulletins
A300-53-0309 (for Model A300 series
airplanes); A310-53-2087 (for Model
A310 series airplanes); and A300-53—
6060 (for Model A300-600 series
airplanes); all dated March 19, 1997;
which describe procedures for repetitive
visual inspections to detect cracked or
broken door stop fittings on the fuselage
frame of the forward passenger doors,
and replacement of any cracked or
broken fitting with a new fitting.
Accomplishment of the actions
specified in the service bulletins is
intended to adequately address the
identified unsafe condition. The DGAC
classified these service bulletins as
mandatory and issued French
airworthiness directive 97-124-223(B),
dated June 4, 1997, in order to assure
the continued airworthiness of these
airplanes in France.

FAA'’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of §21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletins described
previously, except as discussed below.

Differences Between Proposed Rule and
Service Bulletin

Operators should note that, although
the Airbus service bulletins reference
the Master Minimum Equipment List
(MMEL) for appropriate compliance
times for repair of cracked or broken
door stop fittings, this proposed AD
would not permit further flight if cracks
are detected in the door stop fittings.
The FAA has determined that, because
of the safety implications and
consequences associated with such
cracking, any subject door stop fitting
that is found to be cracked, must be
replaced prior to further flight.

Cost Impact

The FAA estimates that 103 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 2 work hours per
airplane to accomplish the proposed
inspection, and that the average labor
rate is $60 per work hour. Based on
these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $12,360, or $120 per
airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
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on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus Industrie: Docket 97-NM-307-AD.

Applicability: All Model A300, A310, and
A300-600 series airplanes; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by

this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct cracked or broken
door stop fittings of the forward passenger
doors, which could result in failure of the
door stop fittings, consequent reduced
structural integrity of the door support
structure, and sudden loss of cabin pressure
in the passenger compartment, accomplish
the following:

(a) Prior to the accumulation of the total
flight cycles specified in the “Threshold”
column of paragraph 1.B.(5) of the Planning
Information of Airbus Service Bulletin A300—
53-0309 (for Model A300 series airplanes);
A310-53-2087 (for Model A310 series
airplanes); or A300-53-6060 (for Model
A300-600 series airplanes); all dated March
19, 1997; as applicable; or within 200 flight
cycles after the effective date of this AD,
whichever occurs later; accomplish
paragraphs (a)(1) and (a)(2) of this AD.

(1) Perform a visual inspection of the left
and right forward passenger door stop fittings
to detect cracked or broken door stop fittings,
in accordance with the applicable service
bulletin. And

(2) Thereafter, repeat the visual inspection
at the intervals specified in the “Intervals”
column of paragraph 1.B.(5) of the Planning
Information of the applicable service
bulletin.

(b) If any cracked or broken door stop
fitting is detected during any inspection
required by paragraph (a)(1) or (a)(2) of this
AD, prior to further flight, replace the door
stop fitting with a new fitting in accordance
with Airbus Service Bulletin A300-53-0309
(for Model A300 series airplanes); A310-53—
2087 (for Model A310 series airplanes); or
A300-53-6060 (for Model A300-600 series
airplanes); all dated March 19, 1997; as
applicable. Thereafter, repeat the visual
inspections at the intervals specified in the
“Intervals” column of paragraph 1.B.(5) of
the Planning Information of the applicable
service bulletin.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in French airworthiness directive 97-124—
223(B), dated June 4, 1997.

Issued in Renton, Washington, on June 30,
1998.

Stewart R. Miller,
Acting Manager,

Transport Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 98-17958 Filed 7-6-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—NM-96—-AD]

RIN 2120-AA64

Airworthiness Directives; Dornier
Model 328-100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Dornier Model 328-100 series
airplanes. This proposal would require
a one-time inspection of direct current
(DC) power unit 1VE to determine
whether electrical connections are
correctly installed and stud nuts are
correctly torqued, and corrective
actions, if necessary. For certain
airplanes, this proposal also would
require replacement of the existing DC
power unit 1VE with a modified DC
power unit. This proposal is prompted
by issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified by the proposed AD
are intended to prevent overheating of
electrical connections, which could
result in electrical arcing and
consequent fire.

DATES: Comments must be received by
August 6, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
96-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
FAIRCHILD DORNIER, DORNIER
Luftfahrt GmbH, P.O. Box 1103, D—
82230 Wessling, Germany. This
information may be examined at the
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FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 98—M-96—-AD.”” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
98-NM-96—AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
Germany, notified the FAA that an
unsafe condition may exist on certain

Dornier Model 328-100 series airplanes.

The LBA advises that it has received
reports of overheating of the electrical
connection studs on direct current (DC)
power unit 1VE, which has been
attributed to incorrectly installed
terminals and spring washers, and

incorrect torquing of the stud nuts. The
LBA also has received reports of
overheating and burning of the
mounting plate of the bus bar of the
auxiliary power unit in the DC power
unit 1VE, which have been attributed to
an incorrectly torqued bus bar screw.
Such overheating of electrical
connections, if not corrected, could
result in electrical arcing and
consequent fire.

Explanation of Relevant Service
Information

The manufacturer has issued Dornier
Alert Service Bulletin ASB-328-24—
018, dated August 5, 1997. The alert
service bulletin describes procedures for
a one-time visual inspection of the
electrical connections of DC power unit
1VE to determine whether terminals and
spring washers are installed correctly,
and a one-time torque inspection of the
stud nuts to determine whether they are
torqued correctly. Figure 1 and Table 1
of this alert service bulletin specify
criteria for ensuring correct installation
of the terminals and spring washers and
correct torquing of the stud nuts.

The manufacturer also has issued
Dornier Alert Service Bulletin ASB—
328-24-021, dated November 25, 1997,
which describes procedures for
removing DC power unit 1VE and
installing a modified DC power unit.
Dornier Alert Service Bulletin ASB—
328-24-021 refers to I’'Equipement et la
Construction Electrique (ECE) Alert
Service Bulletin ASB 230GC02Y—-24—
001, dated November 24, 1997, as an
additional source of service information
for accomplishing the modification of
the DC power unit. That ECE alert
service bulletin describes procedures for
inspecting the glass mounting plate of
the auxiliary power unit (APU) bus bar
in the DC power unit 1VE for heat
damage, installing a shim, and
performing a one-time inspection of the
APU bus bar screw to ensure that it is
correctly torqued.

Accomplishment of the actions
specified in the Dornier alert service
bulletins is intended to adequately
address the identified unsafe condition.
The LBA classified these Dornier alert
service bulletins as mandatory and
issued German airworthiness directive
97-322, dated November 20, 1997, and
German airworthiness directive 97-354,
dated December 18, 1997, in order to
assure the continued airworthiness of
these airplanes in Germany.

FAA’s Conclusions

This airplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of section 21.29 of the

Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the LBA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the Dornier alert service bulletins
described previously.

Cost Impact

The FAA estimates that 50 airplanes
of U.S. registry would be affected by this
proposed AD.

It would take approximately 1 work
hour per airplane to accomplish the
proposed inspection, at an average labor
rate of $60 per work hour. Based on
these figures, the cost impact of this
proposed inspection on U.S. operators is
estimated to be $3,000, or $60 per
airplane.

It would take approximately 4 work
hours per airplane to accomplish the
proposed replacement, at an average
labor rate of $60 per work hour.
Required parts would be provided by
the manufacturer at no cost to the
operators. Based on these figures, the
cost impact of this proposed
replacement on U.S. operators is
estimated to be $12,000, or $240 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
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For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Dornier Luftfahrt GmbH: Docket 98—NM—
96-AD.

Applicability: Model 328-100 series
airplanes, as listed in Dornier Alert Service
Bulletin ASB-328-24-021, dated November
25, 1997; or Dornier Alert Service Bulletin
ASB-328-24-018, dated August 5, 1997;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent overheating of electrical
connections, which could result in electrical

arcing and consequent fire, accomplish the
following:

(a) For airplanes listed in Dornier Alert
Service Bulletin ASB-328-24-018, dated
August 5, 1997: Within 10 days after the
effective date of this AD, perform the actions
required by paragraphs (a)(1) and (a)(2) of
this AD, in accordance with Dornier Alert
Service Bulletin ASB-328-24-018, dated
August 5, 1997.

(1) Perform a one-time visual inspection of
direct current (DC) power unit 1VE to
determine whether electrical connections are
installed correctly, in accordance with the
Accomplishment Instructions of the alert
service bulletin. If any discrepancy is
detected, prior to further flight, install the
connections in accordance with Figure 1 of
the alert service bulletin.

(2) Perform a one-time torque inspection of
the stud nuts of DC power unit 1VE to
determine whether they are torqued
correctly, in accordance with the
Accomplishment Instructions of the alert
service bulletin. If any discrepancy is found,
prior to further flight, torque in accordance
with Table 1 of the alert service bulletin.

(b) For airplanes listed in Dornier Alert
Service Bulletin ASB-328-24-021, dated
November 25, 1997: Within 10 days after the
effective date of this AD, replace the existing
DC power unit 1VE with a modified DC
power unit, in accordance with Dornier Alert
Service Bulletin ASB-328-24-021, dated
November 25, 1997.

Note 2: Dornier Alert Service Bulletin 328—
24-021, dated November 25, 1997, refers to
I’Equipement et la Construction Electrique
Alert Service Bulletin ASB 230GC02Y-24—
001, dated November 24, 1997, as an
additional source of service information for
accomplishing the modification of the DC
power unit.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 4: The subject of this AD is addressed
in German airworthiness directive 97-322,
dated November 20, 1997; and German
airworthiness directive 97-354, dated
December 18, 1997.

Issued in Renton, Washington, on June 30,
1998.

S.R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-17957 Filed 7—-6-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 98-NM-158-AD]
RIN 2120-AA64

Airworthiness Directives; Aerospatiale
Model SN-601 (Corvette) Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
Aerospatiale Model SN-601 (Corvette)
series airplanes. This proposal would
require repetitive inspections to detect
corrosion, cracking, or rupture of the
support arms of the aileron balance
weights; and repair, if necessary.
Accomplishment of the repair would
terminate the repetitive inspection
requirement of this AD. This proposal is
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified by the proposed
AD are intended to prevent corrosion,
cracking, or rupture of the support arms
of the aileron balance weights, which
may cause reduced flutter damping or
jamming of the aileron, and consequent
reduced controllability of the airplane.
DATES: Comments must be received by
August 6, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
158-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Aerospatiale, 316 Route de Bayonne,
31060 Toulouse, Cedex 03, France. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.
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FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 98—NM-158—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
98-NM-158-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Direction Générale de I'Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified the FAA that an unsafe
condition may exist on all Aerospatiale
Model SN-601 (Corvette) series
airplanes. The DGAC advises that two
cases of failure of the support arms of
the aileron balance weights have
occurred on one in-service airplane.
Subsequent inspection of seven
additional airplanes revealed one case
of cracking of a support arm of the
aileron balance weight. Investigation

revealed that the cracking developed
from the end bending radius, through or
close to the rear rivet hole of the anchor
nut plate. Corrosion evidence also was
found in the same area. Such corrosion,
cracking, or rupture of the support arms
of the aileron balance weights, if not
corrected, could result in reduced flutter
damping or jamming of the aileron, and
consequent reduced controllability of
the airplane.

Explanation of Relevant Service
Information

Aerospatiale has issued All Operators
Telex (AOT) A/BTE/AM 499.368/95,
dated March 7, 1995, which describes
procedures for repetitive detailed visual
inspections to detect corrosion,
cracking, or rupture of the support arms
of the aileron balance weights, and
repair, if necessary. Accomplishment of
the repair would eliminate the need for
the repetitive inspections.
Accomplishment of the action specified
in the AOT is intended to adequately
address the identified unsafe condition.
The DGAC classified this AOT as
mandatory and issued French
airworthiness directive 95-054-019 (B),
dated March 29, 1995, in order to assure
the continued airworthiness of these
airplanes in France.

FAA’s Conclusions

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the AOT described previously, except
as discussed below.

Differences Between Proposed Rule and
the Parallel French AD

Operators should note that, although
the French airworthiness directive
specifies that the manufacturer may be
contacted for disposition of certain

repair conditions, this proposal would
require the repair of those conditions to
be accomplished in accordance with a
method approved by either the FAA, or
the DGAC (or its delegated agent). In
light of the type of repair that would be
required to address the identified unsafe
condition, and in consonance with
existing bilateral airworthiness
agreements, the FAA has determined
that, for this proposed AD, a repair
approved by either the FAA or the
DGAC would be acceptable for
compliance with this proposed AD.

Cost Impact

The FAA estimates that 2 airplanes of
U.S. registry would be affected by this
proposed AD, that it would take
approximately 2 work hours per
airplane to accomplish the proposed
inspection, and that the average labor
rate is $60 per work hour. Based on
these figures, the cost impact of the
inspection proposed by this AD on U.S.
operators is estimated to be $240, or
$120 per airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Aerospatiale: Docket 98—NM-158-AD.

Applicability: All Model SN-601 (Corvette)
series airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent corrosion, cracking, or rupture
of the support arms of the aileron balance
weights, which may cause reduced flutter
damping or jamming of the aileron, and
consequent reduced controllability of the
airplane, accomplish the following:

(a) Within 10 landings or 10 days after the
effective date of this AD, whichever occurs
later: Perform a detailed visual inspection to
detect corrosion, cracking, or rupture of the
support arms of the aileron balance weights,
in accordance with Aerospatiale All
Operators Telex (AOT) A/BTE/AM 499.368/
95, dated March 7, 1995.

(2) If no corrosion, cracking, or rupture is
detected on the support arms, repeat the
inspection thereafter at intervals not to
exceed 200 flight hours or 6 months,
whichever occurs earlier.

(2) If any corrosion, cracking, or rupture is
detected on the support arms: Except as
provided by paragraph (b) of this AD, prior
to further flight, repair in accordance with
the AOT. Accomplishment of this repair
constitutes terminating action for the
repetitive inspection requirements of this
AD.

(b) If any corrosion, cracking, or rupture is
detected on the support arms, and

Aerospatiale All Operators Telex (AOT) A/
BTE/AM 499.368/95, dated March 7, 1995,
specifies to contact Aerospatiale for an
appropriate repair: Prior to further flight,
repair in accordance with a method approved
by either the Manager, International Branch,
ANM-116, FAA, Transport Airplane
Directorate; or the Direction Générale de
I’Aviation Civile (or its delegated agent).

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in French airworthiness directive 95-054—
019 (B), dated March 29, 1995.

Issued in Renton, Washington, on June 30,
1998.

Vi L. Lipski,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 98-17956 Filed 7—6-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 97-NM-185-AD]
RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Series Airplanes Equipped
with Pratt & Whitney Model JT9D-70
Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Boeing Model 747 series airplanes, that
currently requires repetitive inspections
to detect fatigue cracking of the spring
beams on the outboard struts;
replacement of cracked spring beams
with new or serviceable spring beams;
and follow-on actions. That action also
provides an optional terminating action

for the repetitive inspections. This
action would remove that optional
terminating action, and would require a
new terminating action. This proposal is
prompted by the development of an
improved process for manufacturing
titanium spring beams that will
eliminate the embedded porosity flaws
in the existing spring beams from which
fatigue cracking can originate. The
actions specified by this proposal are
intended to prevent fatigue cracking of
the spring beam, which could result in
loss of an outboard strut.

DATES: Comments must be received by
August 21, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 97-NM—
185—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Tamara L. Anderson, Aerospace
Engineer, Airframe Branch, ANM-120S,
FAA, Transport Airplane Directorate,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2771; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
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summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 97-NM-185-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
97-NM-185-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

On November 30, 1994, the FAA
issued AD 94-25-01, amendment 39—
9085 (59 FR 63003, December 7, 1994),
applicable to certain Boeing Model 747
series airplanes, to require repetitive
detailed visual inspections to detect
fatigue cracking of the spring beams on
the outboard struts; replacement of
cracked spring beams with new or
serviceable spring beams; and follow-on
actions. That action also provides an
optional terminating action for the
repetitive inspections.

AD 94-25-01 was prompted by a
report of failure of a spring beam due to
cracking that was propagated by fatigue.
The requirements of that AD are
intended to prevent failure of the spring
beam, which could result in loss of an
outboard strut.

Actions Since Issuance of Previous Rule

Since the issuance of that AD, the
FAA has determined that the specified
optional terminating action, if
accomplished, would not adequately
address the unsafe condition. Neither
the fluorescent dye penetrant inspection
nor the zero-time overhaul, which are
part of the optional terminating action,
would detect the porosity flaws that are
embedded within the titanium material
of the existing spring beams. In
addition, an improved process for
manufacturing titanium spring beams
has been developed that will eliminate
the embedded porosity flaws in the
existing spring beams from which
fatigue cracking can originate. Such
fatigue cracking, if not corrected, could
result in loss of an outboard strut.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Service Bulletin 747-54-2177,

dated June 27, 1996, which describes
procedures for replacement of the spring
beams on the outboard struts with new,
improved spring beams, which would
eliminate the need for the repetitive
inspections of the spring beams.

In addition, the FAA has reviewed
and approved Boeing Service Bulletin
747-54A2171, Revision 1, dated June
27, 1996, which changes the original
issue of the alert service bulletin (which
was referenced in AD 94-25-01 as the
appropriate source of service
information). This revision changes the
repetitive inspection intervals and the
terminating action. Accomplishment of
the actions specified in the service
bulletins is intended to adequately
address the identified unsafe condition.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 94-25-01 to continue to
require the repetitive inspections to
detect fatigue cracking of the spring
beams on the outboard struts, and to
remove the follow-on actions. For
certain airplanes, this proposed AD
would reinstate the repetitive
inspections of AD 94—-25-01 to detect
fatigue cracking of the spring beams on
the outboard struts. In addition, the
proposed AD would remove the current
optional terminating action, and would
require a new terminating action for the
repetitive inspections. The actions
would be required to be accomplished
in accordance with Boeing Service
Bulletin 747-54-2177 and Boeing Alert
Service Bulletin 747-54A2171.

Cost Impact

There are approximately 7 airplanes
of the affected design in the worldwide
fleet. The FAA estimates that 5
airplanes of U.S. registry would be
affected by this proposed AD.

The inspections that are currently
required by AD 94-25-01, and retained
in this proposed AD, take approximately
40 work hours per airplane, per
inspection cycle, to accomplish, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of the currently required inspections on
U.S. operators is estimated to be$12,000,
or $2,400 per airplane, per inspection
cycle.

The new replacement proposed by
this AD would take approximately 376
work hours per airplane to accomplish,
at an average labor rate of $60 per work
hour. Required parts would cost
approximately $105,000 per airplane.
Based on these figures, the cost impact

of the replacement proposed by this AD
on U.S. operators is estimated to
be$637,800, or $127,560 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9085 (59 FR
63003, December 7, 1994), and by
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adding a new airworthiness directive
(AD), to read as follows:

Boeing: Docket 97-NM-185—-AD. Supersedes
AD 94-25-01, Amendment 39-9085.

Applicability: Model 747 series airplanes,
line numbers 202 through 396 inclusive,
equipped with Pratt & Whitney Model JT9D-
70 engines; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking of the spring
beam, which could result in loss of an
outboard strut, accomplish the following:

(a) Prior to the accumulation of 10,000 total
flight cycles, or within 30 days after
December 22, 1994 (the effective date of AD
94-25-01), whichever occurs later, perform a
detailed visual inspection to detect fatigue
cracking of the spring beams on the outboard
struts, in accordance with Boeing Alert
Service Bulletin 747-54A2171, dated October
31, 1994, or Revision 1, dated June 27, 1996.
(Remove the gap covers and fairing access
panels to perform this inspection.)

(1) If no cracking is detected, repeat the
visual inspection thereafter at intervals not to
exceed 300 flight cycles until the
requirements of paragraph (d) of this AD
have been accomplished.

(2) If any cracking is detected, prior to
further flight, accomplish the replacement
actions specified in paragraph (d) of this AD.

Note: 2: Accomplishment of the optional
terminating action specified in paragraph (b)
of AD 94-25-01 does not constitute
terminating action for the requirements of
this AD.

(b) For airplanes that have accomplished
terminating action in accordance with
paragraph (b) of AD 94-25-01: Within 1,000
flight cycles after accomplishment of the
terminating action specified by AD 94-25—
01, or within 90 days after the effective date
of this AD, whichever occurs later, perform
a detailed visual inspection to detect fatigue
cracking of the spring beams on the outboard
struts, in accordance with Boeing Alert
Service Bulletin 747-54A2171, dated October
31, 1994, or Revision 1, dated June 27, 1996.

(1) If no cracking is detected, repeat the
detailed visual inspection thereafter at
intervals not to exceed 300 flight cycles until
the requirements of paragraph (d) of thisAD
have been accomplished.

(2) If any cracking is detected, prior to
further flight, accomplish the replacement
actions specified in paragraph (d) of this AD.

(c) For airplanes that have accomplished
installation of the Boeing-inspected spare
titanium spring beams in accordance with
Boeing Service Bulletin 747—
54A2171,Revision 1, dated June 27, 1996:
Within 3,000 flight cycles after
accomplishment of the installation of the
spare spring beams, or within 90 days after
the effective date of thisAD, whichever
occurs later, perform a detailed visual
inspection to detect fatigue cracking of the
spring beams on the outboard struts, in
accordance with Boeing AlertService Bulletin
747-54A2171, dated October 31, 1994, or
Revision 1, dated June 27, 1996.

(1) If no cracking is detected, repeat the
detailed visual inspection thereafter at
intervals not to exceed 300 flight cycles until
the requirements of paragraph (d) of thisAD
have been accomplished.

(2) If any cracking is detected, prior to
further flight, accomplish the replacement
actions specified in paragraph (d) of this AD.

(d) For all airplanes: Prior to the
accumulation of 10,000 total flight cycles, or
within 18 months after the effective date of
this AD, whichever occurs later, replace the
spring beams on the outboard struts with
new, improved spring beams, in accordance
with Boeing Service Bulletin 747-54-2177,
dated June 27, 1996. Accomplishment of this
replacement constitutes terminating action
for the repetitive inspection requirements of
this AD.

(e) As of the effective date of this AD, no
person shall install a spring beam assembly,
part numbers 65B89175-5, -6, -9, —10, —13,
—14, -19, and -20, on any airplane.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(9) Special flight permits may be issued in
accordance with sections 8§21.197 and
21.199 of the Federal Aviation Regulations
(14 CFR 21.197 and 21.199) to operate the
airplane to a location where the requirements
of this AD can be accomplished.

Issued in Renton, Washington, on June 30,
1998.

Vi L. Lipski,

Acting Manager, Transport Airplane
Directorate,Aircraft Certification Service.
[FR Doc. 98-17947 Filed 7-6-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 98-NM-167-AD]

RIN 2120-AA64

Airworthiness Directives; British
Aerospace (Jetstream) Model 4101
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain British Aerospace (Jetstream)
Model 4101 airplanes. This proposal
would require modification of the attach
points of the uplock system of the nose
landing gear (NLG). This proposal is
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified by the proposed
AD are intended to prevent wear of the
attach points of the uplock system of the
NLG; such wear could result in damage
to the adjacent emergency hydraulic
system, or jamming of the uplock
system and consequent inability to
extend and retract the NLG.

DATES: Comments must be received by
August 6, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98-NM—
167-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
AIl(R) American Support, Inc., 13850
Mclearen Road, Herndon, Virginia
20171. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.
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SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 98-NM-167-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
98-NM-167-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, notified the FAA
that an unsafe condition may exist on
certain British Aerospace (Jetstream)
Model 4101 airplanes. The CAA advises
that it has received reports of wear of
the attach points of the uplock system
of the nose landing gear (NLG).
Investigation revealed that the wear is
due to excessive loads from the uplock
system, which caused excessive
movement of the uplock mechanisms.
Such wear of the attach points of the
NLG uplock system, if not corrected,
could result in damage to the adjacent
emergency hydraulic system, or
jamming of the uplock system and
consequent inability to extend and
retract the NLG.

Explanation of Relevant Service
Information

The manufacturer has issued
Jetstream Alert Service Bulletin J41-53—
041, dated July 25, 1997, which
describes procedures for modification of
the attach points of the uplock system
of the NLG. The modification involves
installation of nested angle stiffeners on
the “Z” members near the NLG and
removal and replacement of the distance
tubes and pieces with new distance
tubes and pieces. Accomplishment of
the actions specified in the alert service
bulletin is intended to adequately
address the identified unsafe condition.
The CAA classified this alert service
bulletin as mandatory and issued British
airworthiness directive 009-07-97 in
order to assure the continued
airworthiness of these airplanes in the
United Kingdom.

FAA’s Conclusions

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of §21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the CAA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the alert service bulletin described
previously.

Cost Impact

The FAA estimates that 58 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 10 work hours per
airplane to accomplish the proposed
modification, and that the average labor
rate is $60 per work hour. Required
parts would cost approximately $170
per airplane. Based on these figures, the
cost impact of the proposed AD on U.S.
operators is estimated to be $44,660, or
$770 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD

action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

British Aerospace Regional Aircraft
[Formerly Jetstream Aircraft Limited;
British Aerospace (Commercial Aircraft)
Limited]: Docket 98—NM-167-AD.

Applicability: Jetstream Model 4101

airplanes, constructor’s numbers 41004

through 41100 inclusive; certificated in any

category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
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modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent wear of the attach points of the
uplock system of the nose landing gear
(NLG), which could result in damage to the
adjacent emergency hydraulic system, or
jamming of the uplock system, and
consequent inability to extend and retract the
NLG, accomplish the following:

(a) Prior to the accumulation of 9,000 total
landings, or within 1,000 landings after the
effective date of this AD, whichever occurs
later, modify the attach points of the uplock
system of the NLG, in accordance with
Jetstream Alert Service Bulletin J41-53-041,
dated July 25, 1997.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in British airworthiness directive 009-07-97.

Issued in Renton, Washington, on June 30,
1998.

Vi L. Lipski,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 98-17950 Filed 7-6-98; 8:45 am]
BILLING CODE 4910-13-U

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 275 and 279

[Release No. IA-1728; IC-23293; File No.
S7-20-98]

RIN 3235-AH45
Investment Adviser Year 2000 Reports

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule.

SUMMARY: The Securities and Exchange
Commission (““Commission”) is
publishing for comment a proposed new
rule and form under the Investment
Advisers Act of 1940 that would require
most registered investment advisers to
file with the Commission a report
regarding preparations for the Year 2000
computer problem. The reports would
inform the Commission about the steps
that investment advisers have taken,
and will take, to prepare for the
challenges posed by the Year 2000
problem.

DATES: Comments must be received on
or before August 10, 1998.

ADDRESSES: Comments should be
submitted in triplicate to Jonathan G.
Katz, Secretary, Securities and Exchange
Commission, 450 Fifth Street, N.W.,
Stop 6-9, Washington, D.C. 20549.
Comments also may be submitted
electronically to the following E-mail
address: rule-comments@sec.gov. All
comment letters should refer to File No.
S7-20-98; this file number should be
included on the subject line if E-mail is
used. Comment letters will be available
for public inspection and copying in the
Commission’s Public Reference Room,
450 Fifth Street, N.W., Washington, D.C.
20549. Electronically submitted
comment letters also will be posted on
the Commission’s Internet web site
(http://www.sec.gov).

FOR FURTHER INFORMATION CONTACT:
Arthur B. Laby, Special Counsel, at
(202) 942-0716, Task Force on
Investment Adviser Regulation, Division
of Investment Management, Securities
and Exchange Commission, 450 Fifth
Street, N.W., Mail Stop 5-6,
Washington, D.C. 20549.
SUPPLEMENTARY INFORMATION: The
Commission today is requesting public
comment on proposed rule 204-5 [17
CFR 275.204-5] and Form ADV-Y2K [17
CFR 279.9] under the Investment
Advisers Act of 1940 (““Advisers Act”)
[15 U.S.C. 80b].

l. Background

The Commission is undertaking a
review of U.S. public companies and the

U.S. securities industry to examine
whether they will be prepared for the
computer challenges associated with the
Year 2000.1 As part of this initiative, in
March 1998, the Commission requested
comment on proposed rule changes that
would require certain broker-dealers 2
and transfer agents 3 to file with the
Commission a report on Year 2000
readiness. The Commission today is
requesting comment on a new rule and
form that would require most
investment advisers registered with the
Commission under the Advisers Act to
file a report on Year 2000 readiness.
Investment advisers (‘‘advisers”)
manage approximately $13 trillion of
savings of American families. These
assets are managed on behalf of
investors directly, as well as indirectly
through financial institutions such as
employee benefit plans, trusts, hedge
funds and mutual funds. Mutual funds
alone control over $5 trillion of assets,*
35 percent of which are estimated to be
retirement plan assets.> Thus,
investment advisers play a key role in
the economic life of America today.
Advisers manage these assets using
computer systems that connect them
with the markets, service providers and
clients. In addition, advisers depend
upon internal computer systems for
various management, compliance and
recordkeeping functions.® The
development and growth of the Internet
has made advisory clients more
dependent upon their advisers’
computer systems to provide them with
information about their adviser and
their portfolios. The failure of the
advisers’ or third parties’ computer

10n January 1, 2000, certain computer systems
may function erroneously if necessary
modifications have not been made because, among
other things, the systems may read incorrectly the
date 01/01/00 as being the year 1900 or another
incorrect date. Problems may arise earlier than
January 1, 2000, because dates after December 31,
1999, already are being entered into computer
programs and may be misread.

2Reports to be Made by Certain Brokers and
Dealers, Exchange Act Release No. 39724 (Mar. 5,
1998) [63 FR 12056 (Mar. 12, 1998)].

3Reports to be Made by Transfer Agents,
Exchange Act Release No. 39726 (Mar. 5, 1998) [63
FR 12062 (Mar. 12, 1998)].

4The Investment Company Institute, Current
Statistical Releases, Trends in Mutual Fund
Investing, April 1998, available at <http://
www.ici.org/facts__figures/trends__0498html>.

5The Investment Company Institute, Retirement
Statistics, Retirement Plans Hold 35 Percent of
Mutual Fund Assets (Oct. 14, 1997), available at
<http://www.ici.org/retirement/
retirement__statistics96.html>.

6 Under the federal securities laws, advisers and
investment companies are obligated to make, and
keep current, certain books and records relating to
their business. See rule 204-2 under the Advisers
Act [17 CFR 275.204-2]; rule 31a-1 under the
Investment Company Act of 1940 [17 CFR 270.31a-
1].
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systems to function properly as a result
of the Year 2000 problem could threaten
the ability of advisers to manage
properly client assets, communicate
information to their clients and comply
with the federal securities laws.

Investment companies (*‘funds”) also
are highly dependent on sophisticated
computer systems to communicate with
their advisers and other third parties
such as underwriters, brokers, transfer
agents, custodians and sub-advisers. To
manage their portfolios, calculate net
asset values, keep accurate records,
process shareholder purchases and
redemptions, and timely deliver
disclosure documents and account
statements, funds and their advisers
continuously must exchange
information with each other and with
their service providers. A breakdown in
this exchange of information could
interfere with the day-to-day
management of fund portfolios, delay
shareholder transactions and
compromise recordkeeping and other
compliance systems.

The Commission has identified six
steps of preparation that advisers and
funds can take to prepare for the Year
2000 computer problem. These steps
are: (i) Awareness of potential Year 2000
problems; (ii) assessment of steps
advisers and funds must take to avoid
Year 2000 problems; (iii)
implementation of the steps to avoid
Year 2000 problems; (iv) internal testing
of software designed to avoid Year 2000
problems; (v) point-to-point testing of
software designed to avoid Year 2000
problems (i.e., testing with service
providers such as broker-dealers,
custodians, transfer agents and
distributors); and (vi) implementation of
tested software that will avoid Year
2000 problems. By taking these steps
now, advisers and funds more likely can
solve potential Year 2000 problems well
in advance of December 31, 1999.

The Commission has for some time
recognized the challenges that the Year
2000 poses for advisers and funds. Since
1996, Commission examiners have
raised Year 2000 concerns during
adviser and fund examinations to
increase awareness of, and encourage
aggressive and timely action to address,
Year 2000 problems. In 1997, Chairman
Levitt sent a letter to all registered
investment advisers warning of the
consequences of not being Year 2000
compliant and urging them to make
preparations for the Year 2000 their
highest priority. In 1997, the staff
provided guidance on the disclosure

obligations of advisers and funds.?
Commissioners and members of the staff
have met with industry and professional
groups to express these concerns.

Today, the Commission is proposing
to require most advisers registered with
the Commission to complete and submit
a report to the Commission on their
preparedness for the Year 2000 problem.
The reports will help the Commission
evaluate the readiness of advisers for the
Year 2000 problem, identify those
advisers and funds that pose a
significant risk to their clients and
shareholders, and evaluate the adequacy
of disclosure made by these firms
regarding the Year 2000 problem.
Finally, the proposed rule will permit
the Commission to make the reports
about Year 2000 preparations of
advisers and funds available to the
public and to fulfill Congressional
requests for information regarding the
securities industry’s readiness for the
Year 2000 problem.

I1. Discussion

The Commission is proposing hew
rule 204-5, which would require most
investment advisers registered with the
Commission to file with the
Commission new Form ADV-Y2K.8
Form ADV-Y2K would be filed by each
investment adviser that (i) is registered
with the Commission, and (ii) has at
least $25 million of assets under
management® or is an adviser to an
investment company registered under
the Investment Company Act of 1940.10
The form would have to be filed no later

7 Staff Legal Bulletin No. 5 (CF/IM) (revised), Jan.
12, 1998, available at <http://www.sec.gov/rules/
othern/slbcf5.htm>.

8 Under section 204 of the Advisers Act, the
Commission has the authority to require every
registered investment adviser to make and keep
such reports that the Commission, by rule, may
prescribe. 15 U.S.C. 80b-4. Form ADV-Y2K, like all
forms filed with the Commission by investment
advisers, would be publicly available. See section
210(a) of the Advisers Act [15 U.S.C. 80b-10(a)].

9 The amount of assets under management for
purposes of Form ADV-Y2K would be the amount
reported on Schedule | of the adviser’s most
recently filed Form ADV, or the most recent
amendment to Form ADV.

1015 U.S.C. 80a. As a result of the National
Securities Markets Improvement Act of 1996, Pub.
L. No. 104-290, 110 Stat. 3416 (1996) (codified in
scattered sections of the United States Code), which
amended the Advisers Act, generally only advisers
that have at least $25 million of assets under
management or that advise a registered investment
company can register with the Commission.
Advisers in the four states that do not regulate
investment advisers, advisers with principal places
of business in foreign countries, and other advisers
exempt from the $25 million assets under
management limitation may still register with the
Commission. See rule 203A-2 under the Advisers
Act [17 CFR 275.203A-2]. The $25 million assets
under management reporting threshold, however,
would exclude most of those advisers from the
proposed Form ADV-Y2K filing requirement.

than 30 days after the rule becomes
effective, and an updated form would
have to be filed no later than eight
months from the date of the first filing.
The second filing would reflect progress
made in preparing for the Year 2000
problem up to that time.

Proposed Form ADV-Y2K has two
parts. Part | would be completed by all
respondents and would contain 11
guestions about the adviser’s
preparation for the Year 2000 problem
with respect to all of the adviser’s
clients. The questions all would be in
multiple choice or fill-in-the-blank
format, and advisers would be required
to respond to each question. Part Il
would consist of questions similar to
those in Part | and would be completed
by advisers to a registered fund or a
group of registered funds.

Investment companies are frequently
organized into groups, called
“‘complexes” or “families,” that realize
efficiencies by sharing administrative
functions. The instructions to Part Il of
the proposed form specify that each
adviser (or sub-adviser) to a fund must
complete Part Il with respect to an
entire complex if the adviser advises a
single fund (or a series) in the complex.
An adviser, however, need not complete
Part Il for the complex or a fund (or a
series) with respect to which another
adviser is completing Part 11.11 The
effect of the proposed approach would
permit multiple advisers to funds in a
single fund complex to decide among
themselves which adviser will be
responsible for completing Part Il with
respect to the complex, but would
assure that the Commission receives
Year 2000 information with respect to
most funds. Comment is requested on
this proposed approach.

The instructions are designed so that
the reporting adviser for a fund complex
would likely be the adviser that has
administrative responsibilities for the
complex and thus is in the best position
to report on the Year 2000 readiness of
the complex—even if that adviser does
not provide advice for all funds in the
complex.12 An adviser responding to

11 The Commission intentionally has not
proposed to define the term complex or family to
give advisers flexibility to report for groups they
administer.

12n some cases, a third party administrator that
is not a registered investment adviser may be in the
best position to report on the Year 2000 readiness
of the complex. In such cases, the third party
administrator could complete the form on behalf of
one of the advisers to a fund in the complex,
although the adviser would have the obligation to
file the report. The Commission is requiring
advisers, as opposed to other firms, such as
administrators, to file the form because, under
section 204 of the Advisers Act, the Commission

Continued
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Part 1l on behalf of multiple complexes
would complete multiple versions of
Part 1, one for each complex.13

The form would require each
responding investment adviser to
provide the Commission with
information relating to the following
areas: (1) The scope and status of the
adviser’s Year 2000 compliance plan; (2)
the commitment by the adviser of
resources and personnel (including
consultants) to address Year 2000
issues; (3) the systems that may be
affected by the Year 2000 problem; (4)
progress on each of the six steps of
preparation identified above;14 (5)
contingency plans in the event that the
adviser experiences Year 2000
difficulties after December 31, 1999; 15
and (6) the readiness of third parties
upon whom the adviser relies for
critical systems. The report would be
required to be signed by an authorized
person that participates in managing or
directing the adviser’s affairs, but would
not be required to be attested to by an
independent public accountant.
Comment is requested on whether an
attestation by an independent public
accountant should be required.

The Commission understands that an
adviser or fund may rely on multiple
systems that are at different stages of
preparation for the Year 2000 problem.
An adviser or fund, for example, may
use separate systems for portfolio
management, financial planning and
client services. In those cases, the
Commission is asking the reporting
adviser to take a qualitative average and
present the most accurate picture
practicable of the preparedness of the
systems of the adviser or the fund. In
requiring a qualitative average, the
Commission intends to be flexible and
take a common sense approach. If an

has the statutory authority to require only advisers
to file such reports.

13 See proposed Instructions for Part Il of Form
ADV-Y2K.

14 One of the six steps is testing. The form
contains questions about the progress of both point-
to-point testing, also known as bilateral testing, and
about industry-wide testing, also known as street-
wide testing, to date. Much of the industry-wide
testing to take place has been arranged by the
Securities Industry Association (SIA). The SIA has
arranged to test all aspects of its members’
businesses for Year 2000 compliance and has
included transactions with funds as one of the tests
for its members.

15 Contingency planning should provide for
adequate protections for critical systems if
computer interfaces fail or unexpected problems are
experienced with operating systems and
infrastructure software. In addition, contingency
plans should provide for the failure of external
systems. The plans should anticipate the failure of
a vendor, for example, that services critical
applications and should provide for the possibility
that an investor may experience Year 2000
problems.

adviser, for example, uses two computer
systems that are at different stages of
preparedness, but one of those systems
is more critical than the other, the
adviser should base its responses
primarily on the more critical system.
Comment is requested on this approach,
and on whether alternative ways to
request information for multiple
systems is desirable. Would it be
preferable, for instance, to require
advisers and funds to respond to
questions about their preparedness for
the Year 2000 problem on a system-by-
system basis? Comment also is
requested on what information advisers
to funds underlying variable insurance
contracts should be required to provide
regarding systems supporting the
contracts and the separate accounts and
insurance companies issuing the
contracts?

Advisers would be required to file
Form ADV-Y2K by fax; a paper filing
would not be accepted. Instructions in
the form would direct advisers to use
specified fax numbers. The Commission
believes that all advisers have access to
a fax machine and that, as a result, this
filing method will reduce filing
burdens. Comment is requested on the
Commission’s assumption that all
advisers will be able easily to file the
form by fax.

I11. General Request for Comment

Any interested persons wishing to
submit written comments on the
proposed rule and form that are the
subject of this release, suggest
additional changes, or submit comments
on other matters that might have an
effect on the proposal contained in this
release, are requested to do so.

V. Cost/Benefit Analysis

The Commission is sensitive to the
costs and benefits imposed by its rules,
and understands that completing Form
ADV-Y2K may impose costs on advisers
and funds.16 As discussed below, the
Commission believes that the costs
imposed by requiring advisers to
complete Form ADV-Y2K are necessary
and justified in light of the need to make
information on the Year 2000 problem
available to investors, Congress and the
Commission.

The Commission believes that
requiring advisers to report on their
readiness for the Year 2000 problem
would yield several important benefits,
both direct and indirect. As discussed
above, the Year 2000 reports required by
the rule would yield direct benefits

16 See infra section VI of this release for the
Commission’s estimate of the costs that the
proposed rule will impose on affected advisers and
funds.

because they would help the
Commission evaluate the preparedness
of advisers and funds for the Year 2000
computer problem. The reports also
would identify advisers and funds that
may not be preparing for the Year 2000
problem and may pose a risk to their
clients and shareholders. The reports
also would identify disclosure by
advisers and funds regarding risks
associated with the Year 2000 problem
that may be inadequate. Finally, the
reports would permit the Commission to
make information available to the public
and to fulfill requests by members of
Congress for information regarding the
securities industry’s readiness for the
Year 2000 problem.

The Year 2000 reports also would
yield important indirect benefits. By
requiring the Year 2000 reports now,
some advisers and funds, whose Year
2000 preparedness efforts to date have
been inadequate, may be persuaded to
accelerate their efforts, which would
save them significant costs in the future
if they failed to meet the Year 2000
challenge.1” This indirect benefit is
difficult to quantify because it is hard to
estimate the costs that could be incurred
if computer systems of advisers and
funds fail to function properly after
December 31, 1999.18 Moreover, if the
systems of advisers and funds were to
fail after December 31, 1999, it could
have negative effects not only for the
advisers and funds themselves, but also
for investors and third parties, such as
underwriters, brokers, transfer agents,
custodians, sub-advisers and other
service providers.

Avoiding the harm to third parties
may be one of most important benefits
to proper preparation for the Year 2000
problem. Most firms’ computer systems
today depend on the systems of many
other firms and individuals. If even one
of these systems were to fail, this could
have negative repercussions on the
systems of other firms with which its
computers interface. The failure to
address this interdependence may be
one of the greatest harms stemming from
the Year 2000 problem.1° The benefit of
avoiding this harm from occurring,

171t has been estimated that without corrective
measures, ninety percent of all computer
applications worldwide may fail, or fail to function
properly, because of the inability properly to
recognize the date change. Maggie Parent, Morgan
Stanley Year 2000 Issue Paper (May 1997), available
at <http://www.ms.com/odyssey.html>.

18 The Securities Industry Association has stated
that the transition to the Year 2000 is the largest
business and technology effort that the world has
ever experienced. See SIA, Year 2000, available at
<http://www.sia.com/year__2000/index.html>.

19C. Lawrence Meador and Leland G. Freeman,
Year 2000: The Domino Effect, Datamation (Jan.
1997), available at <http://www.datamation.com/
Plugin/issues/1997/jan/01depend.html>.
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although difficult to quantify, may be
extremely significant to investors, firms
and the economy in general.

The proposed rule would impose
some additional costs on advisers and
funds. Advisers may need to spend
resources obtaining answers to
questions in the form, completing the
form and submitting it to the
Commission. These costs may vary from
adviser to adviser. Small advisers, for
example, may spend comparatively
little time completing the form because
small advisers likely have fewer systems
and one person may be responsible for
all of the systems. This person is likely
to have all of the information necessary
to complete the form and can do so in
a few minutes. Larger advisers may
require more time. Larger advisers are
more likely to have more computer
systems and it is possible that the
adviser would have to draw on the
knowledge of several individuals to
complete the form.

The Commission estimates that there
are approximately 7,500 investment
advisers registered with the
Commission, approximately 6,500 of
which would be required to file Form
ADV-Y2K. Although the time needed to
comply with the rule could vary from
adviser to adviser, the Commission
estimates that a respondent will devote
approximately two employee hours of
time to completing Part | of the form. In
addition, approximately 891 registered
investment advisers have registered
investment companies as clients.
Therefore, those 891 advisers may be
required to spend an additional two
hours completing Part Il of the form on
behalf of a fund or fund complex. These
estimates are based on field-testing of
the form by the Commission’s Office of
Compliance, Inspections and
Examinations. The total annual burden
will be 14,782 hours ((6,500 advisers x
2 hours) + (891 advisers x 2 hours)). The
form will likely be completed by
information technology professionals.
The Commission estimates the hourly
wage rate for these professionals to be
$100 per hour. Therefore, the
Commission estimates that the total
annual cost of completing the forms is
$1,478,200. The Commission believes
that the proposed rule would not
impose significant additional costs on
investment advisers.

The Commission believes that the
costs imposed by the rule are
insignificant compared to the benefits. If
advisers and funds are not prepared for
the Year 2000 problem, the effect on
advisers and funds, and their clients
and third party service providers, could
be very substantial. The chance of
ameliorating the Year 2000 problem

with respect to advisers and funds
justifies the minimal costs involved.

The Commission requests comment
on the effect of the proposed rule on
individual investment advisers and on
the profession as a whole. Commenters
should provide data and analyses
relating to the costs and benefits
associated with the proposed rule.
Comment is requested on the costs of
filing Form ADV-Y2K by fax with the
Commission. This information would
assist the Commission in its evaluation
of the costs and benefits that may result
if the proposed rule is adopted.

For purposes of the Small Business
Regulatory Enforcement Fairness Act of
1996, the Commission is also requesting
information regarding the potential
effect of the proposed rule on the
economy on an annual basis.
Commenters should provide empirical
data to support their views.

Comment is requested on this cost/
benefit analysis. Commenters are
requested to provide views and
empirical data relating to any costs and
benefits associated with the proposed
rule.

V. Summary of Regulatory Flexibility
Analysis

The Commission has prepared an
Initial Regulatory Flexibility Analysis
(“IRFA’), in accordance with the
provisions of the Regulatory Flexibility
Act,20 regarding the proposed rule. As
discussed more fully in the IRFA, few
or none of the advisers that the
proposed rule would affect are small
entities, as defined by new Commission
rules.2! The IRFA states that the
purpose of the proposed rule is for the
Commission to ascertain what steps
advisers and funds are taking to avoid
Year 2000 problems.

The IRFA sets forth the statutory
authority for the proposed rule. The
IRFA also discusses the effect of the
proposed rule on advisers that are small
entities. An adviser generally is a small
entity (i) if it manages assets of $25
million or less reported on Form ADV-
T [17 CFR 279.3] or its most recent
Schedule | to Form ADV [17 CFR 279.1],
(ii) if it does not have total assets of $5

205 U.S.C. 603.

21The Commission recently adopted revised
definitions of “‘small entity.”” See Definitions of
“Small Business’ or “‘Small Organization” Under
the Investment Company Act of 1940, the
Investment Advisers Act of 1940, the Securities
Exchange Act of 1934, and the Securities Act of
1933, Investment Adviser Act Release No. 1727
(June 24, 1998). The revised definition of small
investment adviser for Regulatory Flexibility Act
purposes reflects the National Securities Markets
Improvement Act. If the Commission adopts the
proposed rule, the new definitions of small entities
would be effective before the final rule would be
adopted.

million or more on the last day of the
most recent fiscal year, and (iii) if it is
not in a control relationship with
another investment adviser that is not a
small entity. The Commission estimates
that there are approximately 7,500
registered advisers, approximately 1000
of which are small entities. The
Commission estimates that few or none
of the small entities would be required
to complete Form ADV-Y2K.

Under the terms of the rule, only an
adviser that is (i) registered with the
Commission, and (ii) has assets under
management of not less than $25
million or is an investment adviser to an
investment company registered under
the Investment Company Act must file
Form ADV-Y2K. Since the new
definition of small entity establishes a
threshold of $25 million under
management, most or all small entities
would be exempted from the rule by its
terms. In addition, the Commission
believes that few or no investment
advisers that have less than $25 million
under management have more than $5
million in assets or are in a control
relationship with an entity that is not
considered a small entity. Finally, the
only small entities that still would be
subject to the rule are those small
entities that advise a registered
investment company. The Commission
is not aware of any small entity that
advises a registered investment
company. Comment is requested on the
number of small entities that would not
be subject to the rule.22

The IRFA states that the proposed
rule would impose new reporting
requirements because most investment
advisers would have to file with the
Commission a new form regarding their
readiness for the Year 2000 problem.
The Commission estimates that, on
average, a respondent would devote
approximately two employee hours of
preparation time to completing Part | of
the form in 1998 and again in 1999. If
the adviser is required to complete Part
11, it would devote approximately an
additional two hours to completing the
form in 1998 and in 1999. The IRFA
states that the Commission estimates
that few or no small entities would be
required to complete Form ADV-Y2K.
The IRFA states that the proposed rule
would not impose any other reporting,
recordkeeping, or compliance
requirements, and that the Commission
believes that there are no rules that
duplicate, overlap, or conflict with the
proposed rule.

22]f the Commission were to adopt a final rule,
it may prepare a Regulatory Flexibility Act
Certification stating that the rule will not have a
substantial impact on small entities.
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The analysis discusses the various
alternatives considered by the
Commission in connection with the
proposed rule that might minimize the
effect on small entities, including: (a)
The establishment of differing
compliance or reporting requirements or
timetables that take into account the
resources of small entities; (b) the
clarification, consolidation, or
simplification of compliance and
reporting requirements under the
proposed rule for small entities; (c) the
use of performance rather than design
standards; and (d) an exemption from
coverage of the rule or any part of it, for
small entities. The Commission has
determined that it is not feasible to
further clarify, consolidate, or simplify
the proposed rule for small entities.

As discussed in the analysis, most or
all small entities are exempted from the
rule. The Commission believes that it
would be inconsistent with the purpose
of the rule proposal to further exempt
small entities from the proposed rule or
to use performance standards to specify
different requirements for small entities.
As discussed in the IRFA, investment
advisers registered with the Commission
would be required to file Form ADV-

Y 2K because they likely have
substantial financial exposure to the
market and investors.

In the IRFA, the Commission
encourages the submission of written
comments with respect to all aspects of
the IRFA. In particular, the Commission
is interested in comments that specify
costs of compliance with the proposed
rule, and suggest alternatives that would
accomplish the objective of the
proposed rule. A copy of the IRFA may
be obtained by contacting Arthur B.
Laby, Division of Investment
Management, Securities and Exchange
Commission, 450 Fifth Street, N.W.,
Mail Stop 5-6, Washington, D.C. 20549.

VI. Paperwork Reduction Act

The proposed rule contains collection
of information requirements within the
meaning of the Paperwork Reduction
Act of 1995,23 and the Commission has
submitted them to the Office of
Management and Budget for review in
accordance with 44 U.S.C. 3507(d) and
5 CFR 1320.11. The title for the
collection of information is: ““Proposed
Rule 204-5" and “Form ADV-Y2K.”

Collection of information by the
Commission is contemplated by the
proposed rule because registered
advisers would have to file new Form
ADV-Y2K with the Commission.
Advisers would be required to file Form
ADV-Y2K twice, first no later than 30

2344 U.S.C. 3501.

days after the rule is effective and again
eight months from the date that the first
filing must be made. The form is
necessary for the Commission to assess
the steps advisers are taking to manage
and avoid Year 2000 problems.

The Commission estimates that there
are approximately 7,500 investment
advisers registered with the
Commission, approximately 6,500 of
which would be required to file Form
ADV-Y2K. Although the amount of time
needed to comply with the rule could
vary from adviser to adviser, the
Commission estimates that, on average,
a respondent would devote
approximately two employee hours of
preparation time to completing Part | of
the form, and an additional two
employee hours to completing Part Il of
the form, if the adviser is required to
complete Part Il. This estimate is based
on field-testing of Form ADV-Y2K by
the Commission’s Office of Compliance,
Inspections and Examinations. The total
annual burden will be 14,782 hours
((6,500 advisers x 2 hours) + (891
advisers x 2 hours)). It is important to
note that this burden would be incurred
only twice, once in 1998 and once in
1999. The rule would not impose an
ongoing reporting requirement.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid
control number. Filing of this form is
mandatory. The principal purpose of
this collection of information is to
enable the Commission to address the
Year 2000 problem faced by advisers
and funds. The Commission would use
the information, among other things, to
assess the readiness of advisers and
funds for the Year 2000 problem and
make the information available to the
public, to assist the Commission in its
inspection and examination program
and to report to Congress on the
readiness of advisers and funds for the
Year 2000 problem. Any member of the
public may direct to the Commission
any comments concerning the accuracy
of the burden estimate of this form, and
any suggestions for reducing this
burden.

Pursuant to 44 U.S.C. 3506(c)(2)(B),
the Commission solicits commenters to:

(i) evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

(ii) evaluate the accuracy of the
Commission’s estimate of the burden of
the proposed collection of information;

(iii) enhance the quality, utility and
clarity of the information to be
collected; and

(iv) minimize the burden of collection
of information on those who are to
respond, including through the use of
automated collection techniques or
other forms of information technology.

Persons desiring to submit comments
on the collection of information
requirements should direct them to the
following persons: Desk Officer for the
Securities and Exchange Commission,
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Room 3208, New Executive
Office Building, Washington, D.C.
20503; and Jonathan G. Katz, Secretary,
Securities and Exchange Commission,
450 Fifth Street, N.W., Washington, D.C.
20549, and refer to File No. S7-20-98.
OMB is required to make a decision
concerning the collection of information
between 30 and 60 days after
publication of this release in the Federal
Register, so a comment to OMB is best
assured of having its full effect if OMB
receives it within 30 days of this
publication.

VII. Statutory Authority

The Commission is proposing new
Rule 204-5 and new Form ADV-Y2K
pursuant to the authority set forth in
sections 204 and 211(a) of the
Investment Advisers Act of 1940 [15
U.S.C. 80b—4 and 80b-11(a)].

List of Subjects in 17 CFR Parts 275 and
279

Reporting and recordkeeping
requirements, Securities.

Text of Proposed Rules and Form

For the reasons set out in the
preamble, Title 17, Chapter Il of the
Code of Federal Regulations is proposed
to be amended as follows:

PART 275—RULES AND
REGULATIONS, INVESTMENT
ADVISERS ACT OF 1940

1. The authority citation for Part 275
continues to read in part as follows:

Authority: 15 U.S.C. 80b-2(a)(17), 80b-3,
80b-4, 80b—6(4), 80b—6a, 80b—11, unless
otherwise noted.
* * * * *

2. Section 275.204-4 is added and
reserved and §275.204-5 is added to
read as follows:

§275.204-4 Reserved.

§275.204-5 Year 2000 reports.

Every investment adviser registered
with the Commission that has assets
under management of not less than $25
million or is an investment adviser to an
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investment company registered under
the Investment Company Act of 1940
(15 U.S.C. 80a-1) must file with the
Commission by fax in accordance with
the instructions in the form:

(a) A completed Form ADV-Y2K (17
CFR 279.9) no later than [30 days after
the rule becomes effective]; and

(b) An additional Form ADV-Y2K, no
later than [eight months from the date
that the first filing must be made],
reflecting information as of the date of
the filing.

PART 279—FORMS PRESCRIBED
UNDER THE INVESTMENT ADVISERS
ACT OF 1940

3. The authority citation for Part 279
continues to read as follows:

Authority: The Investment Advisers Act of
1940, 15 U.S.C. 80b-1, et seq.

4. Section 279.9 and Form ADV-Y2K
are added to read as follows:

§279.9 Form ADV-Y2K.

This form must be filed pursuant to
§275.204-5 of this chapter by certain
investment advisers.

By the Commission.

Dated: June 30, 1998.

Margaret H. McFarland,
Deputy Secretary.

Note: The text of the following Form ADV-
Y2K will not appear in the Code of Federal
Regulations.

BILLING CODE 8010-01-P
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OMB APPROVAL
OMB Number:  3235-Onnn
UNITED STATES EXF?"GSZ burd
SECURITIES AND EXCHANGE COMMISSION hgﬂ:‘:“:‘r’ average burden
Washington, D.C. 20549 per response:
Form for Reporting on Preparations for the Year 2000
[PLEASE TYPE ALL RESPONSES]
Name of Adviser:
SEC File Number:
801-

Address of Principal Place of Business (Do Not Use Post Office Box):

(city) (state) (zip code)
Contact Person Responsible for Completing This Form:
Name:
Title:
Phone:
Business Address:

(city) (state) (zip code)
E-mail:

EXECUTION

The undersigned represents that he or she is executing this Form on behalf of, and with the authority of, the registrant. (The person executing the
form does not necessarily have to be the contact person above.)

The undersigned and registrant represent that the information contained in this form is current, true and complete to the best of his or her knowledge.

Date: Name of Registrant: By (Signature):

Typed Name: Title:

Attention:  Registrants are reminded that it is a violation of section 207 of the Advisers Act to make any untrue statements of a material
factin anyreport filed with the Commission, or willfully to omit to state in any such report any material fact thatis required
te be stated in the form.

SEC 2436 (7-98)
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GENERAL INSTRUCTIONS

Throughout these instructions and the form, we will refer to the investment advisory firm on behalf of which the form is
being completed as “you.”

Who Must File

You must complete this report and file it with the SEC if you were registered with the SEC on [the effective date of the
form] and either:

e you have assets under management of $25 million or more as reported on your current Form ADV, or

e you advise an investment company registered under the Investment Company Act of 1940.
When Must You File
You must file this form twice. Initially, on [30 days after the effective date of the form], and then on [a date approximately
eight months later]. The second report will serve to update the first report. The information in both reports must be current
as of the date the reports are signed.

How the Form is Filed

The SEC is using a new filing method that we hope you will find more convenient. You must fax your reports to the
Commission at one of the following fax numbers:

[Fax numbers]
The faxes must arrive at the SEC by the deadlines given above.
If necessary to explain your responses, you may attach additional information, however, do not write explanatory notes next

to the questions.

Potential persons who are to respond to the collection of information contained in this form are not required to
respond unless the form displays a currently valid OMB number.

The information contained in the reports submitted on this Form will assist the Commission in evaluating whether
investment advisers will be prepared for the computer challenges associated with the Year 2000, identify advisers and
funds that may not be prepared for the Year 2000 problem, and permit the Commission to fulfill Congressional requests
for information regarding the securities industry’s readiness for the Year 2000. Responses to the questions in this Form
are mandatory. The completed Forms will be publicly available.
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PARTI Information on Preparations by Investment Advisers for the Year 2000 Problem

Instructions for Part I

1. Ifyouare required to file Form ADV-Y2K, you must complete PartI. Complete PartIeven if you also will be completing PartII because you
are an adviser to an investment company.

2. Include in your answers to Part I your investment adviser affiliates that are not required to file this report.

3. Answer PartIwith respect to all of your computer systems, including systems that service only investment company clients.

4.  If you have computer systems for which you have made different amounts of progress in preparing for the Year 2000 problem, base your
responses on a qualitative average of your systems. Give greater weight to mission-critical systems, and systems used for a large number of

clients, than to other systems.

5. If more than one answer to a question is applicable, mark all answers that apply.

PART L.

1. Year2000 compliance plan

(a) Doyouhaveaplanfor Year 2000 compliance to address whether your computer systems will operate correctly after December 31,1999?
Yes No
m} O

Consider as a plan, or as part of a plan, efforts to contact vendors of software systems you use.

(b) Ifno,areyou:

MM/DD/YYYY
O Developing a written plan — it is scheduled to be completed by:

O Notdeveloping a plan because you do not plan to be conducting business after January 1, 2000 — plan to be out of
business by:
MM/DD/YYYY

O  Other(please specify on a separate attachment)

If you have no plan, go on to question 2

(¢) Iftheanswerto question 1(a)isyes, doesthe plan address externalinterfaces with third party computer systems that communicate with

your systems? Yes No

O O

(d) Isyour Year2000 compliance plan in writing? Yes No
(m| [}

() Who has approved the plan? (check all that apply)
O Noapproval OO Board of directors [ Corporate officers [0 Executive management

O Head of Information Technology or equivalent [ Employees

(f) Hasthe plan been discussed with your outside auditors? Yes No

(g) Whatisthe scope of coverage of the plan? (check all that apply)

O Allsystems [ Mission-critical systems [ Physical facilities [ Communications systems

(h) Which of your facilities does the plan cover? (check all that apply)
O Our primary facility [ Certain U.S. facilities O Al U.S. facilities [ Certain facilities worldwide

O All facilities worldwide [0 We have no international facilities
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(i) Areyouractivities for non-U.S. clients covered by the plan? Yes No not applicable
O m} m}
2. Funding for Year 2000 compliance

(a) Pleaseindicate the month your fiscal year begins:

(b) Has specific funding been allocated for fiscal year 1998, fiscal year 1999, or fiscal year 2000, for your Year 2000 compliance plan?
@i 1998 O Yes 0O No
(i) 1999 O Yes 0O No
(iif) 2000 O Yes 0O No

If funding has not yet been allocated for fiscal year 1999 or fiscal year 2000, mark “no”

Ifyou marked “no” for 1998, 1999, and 2000, go on to question 3

(¢) Whatis your specific 1998 fiscal year budget allocation for Year 2000 compliance (including operating and capital expenditures)?
O Less than $1,000 0O $1,001 - $10,000 O $10,001 - $50,000 O $50,001 - $100,000
O $100,001 - $500,000 [ $500,001 - $1 million [ $1-2 million O $2-5million O $5-10 million
O $10-20 million O $20-50 million O $50-100 million [ over $100 million

(d) Whatitems are contained in your1998 fiscal year budget for Year 2000 compliance? (check all that apply)
O Assessment of the problem O Correction of systems [0 Replacement of systems [ Internal testing
O Point-to-point testing (including testing with broker-dealers, custodians, transfer agents and other service providers)
O Training 0O SIA industry-wide testing [ Implementation of contingency plans
If you marked “no” for 1999 and 2000 in question 2(b), go on to question 3

(e) Whatis your specific 1999 fiscal year budget allocation for Year 2000 compliance (including operating and capital expenditures)?
O Lessthan $1,000 O $1,001-$10,000 O $10,001 - $50,000 0O $50,001 - $100,000
O $100,001 - $500,000 0O $500,001 - $1 million O $1-2 million O $2-5 million O $5-10 million
O $10-20 million [ $20-50 million [1 $50-100 million LI over $100 million

(f) Whatitems are contained in your 1999 fiscal year budget for Year 2000 compliance? (check all that apply)
O Assessment of the problem [ Correction of systems [0 Replacement of systems [ Internal testing
0 Point-to-point testing (including testing with broker-dealers, custodians, transfer agents and other service providers)
O Training O SIA industry-wide testing [0 Implementation of contingency plans
If you marked “no” for 2000 in question 2(b), go on to question 3

(g) Whatisyour specific 2000 fiscal year budget allocation for Year 2000 compliance (including operating and capital expenditures)?
[0 Lessthan $1,000 O $1,001-$10,000 0O $10,001-$50,000 O $50,001 - $100,000
O $100,001 - $500,000 O $500,001 - $1 million O $1-2 million O $2-5 million O $5-10 million
O $10-20 million [ $20-50 million [ $50-100 million [ over $100 million

(h) Whatitems are contained in your 2000 fiscal year budget for Year 2000 compliance? (check all that apply)
[0 Assessment of the problem [0 Correction of systems [ Replacement of systems [ Internal testing
[J Point-to-point testing (including testing with broker-dealers, custodians, transfer agents and other service providers)
O Training O SIA industry-wide testing [ Implementation of contingency plans

3. Personsresponsible for Year 2000 compliance

(a) Hasone ormore individuals been designated as responsible for your Year 2000 compliance? Yes No

Include both employees and consultants a a
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(b)

Ifyes, provide the following information on the person primarily responsible:

Name:

Title:

Business Address:

(city) (state) (zip code)

Provide information for one person only

@

4.  Staffing for Year 2000

Is this a full-time project for at least one individual? Yes No

Include both employees and consultants

(b)

If yes, how many individuals are working full time on Year 2000 compliance?

a1 o 2-5 0 6-10 0O 11-20 0 21-50
0 51-100 0 101-200 0O over 200

©

Have you hired third parties to assist you on Year 2000 issues? Yes No

@

If yes, what function(s) are the third parties performing? (check all that apply)

O Assessment of the problem O Correction of systems [ Replacement of systems [ Internal testing
O Point-to-pointtesting (including testing with broker-dealers, custodians, transfer agents and other service providers)
O Training 0O SIA industry-wide testing [ Implementation of contingency plans

O Vendor assessment [ Other (please specify on a separate attachment)

©

If you have not completed staffing your Year 2000 project, are you:

MM/DD/YYYY
O Defining resources — this will be completed by:

O Unable to find sufficient staffing resources

0O Handling the staffing as part of your ongoing business operations

(@)

5. Inventory of systems

Have youinventoried all of your systems? Yes No

(b)

What is the nature of the computer systems you utilize? (check all that apply)
O Off-the-shelf [ Vendor provided [ Developed in-house (custom made)

[0 Other (please specify on a separate attachment)

©

Have youidentified your mission-critical systems? Yes No

@

Ifno, this will be completed by:
MM/DD/YYYY

©

Have you determined which of your mission-critical systems are not currently Year 2000 compliant?
Yes No
m} a




Federal Register/Vol. 63, No. 129/ Tuesday, July 7, 1998/Proposed Rules 36643

Form ADV-Y2K

6.  Awareness of the problem

What steps have you taken to enhance awareness of potential Year 2000 problems? (check all that apply)
O Noneto date [0 Designated individuals for Year 2000 compliance [ Presentations to the Adviser’s Board
[0 Presentations to management [1 Presentations to employees [ Contacted third parties

O Other (please specify on a separate attachment)

7.  Progress on preparing mission-critical systems for the Year 2000
What is your progress on the following stages of preparation for the Year 2000?

(a) Assessment of steps you will take to address Year 2000 problems with your mission-critical systems (including preparing an inventory
of computer systems affected by the Year 2000):

O 0% complete O 1-25% [ 26-50% 0O 51-75% 0O 76-99% O complete

MM/DD/YYYY
If not completed, assessment expected to be completed by:

(b) Implementation of steps you will take to address Year 2000 problems with your mission-critical systems:

O 0% complete [ 1-25% [ 26-50% 0O 51-75% 0O 76-99% O complete

MM/DD/YYYY
If not completed, implementation of steps expected to be completed by:

(c) Testingofyourinternal mission-critical systems:

O 0% complete O 1-25% O 26-50% 0O 51-75% 0O 76-99% 0O complete

MM/DD/YYYY
If not completed, testing expected to be completed by:

(d) Did your testing of internal mission-critical systems result in material exceptions that remain unresolved as of this filing?
Yes No notapplicable
O O |

(¢) Point-to-point testing of your mission-critical systems (including testing with broker-dealers, custodians, transfer agents and other
service providers):

0O 0% complete O 1-25% O 26-50% 0O 51-75% 0O 76-99% O complete

MM/DD/YYYY
If notcompleted, point-to-point testing expected to be completed by:

(f)  Did your point-to-point testing of mission-critical systems result in material exceptions that remain unresolved as of this filing?
Yes No notapplicable
O O m]

(g) Implementation of tested softwareto address Year 2000 problems with your mission-critical systems:

O 0% complete O 1-25% 0O 26-50% 0O 51-75% 0O 76-99% O complete

MM/DD/YYYY
Ifnot completed, implementation of tested software expected to be completed by:

8.  Progress on preparing all other systems for the Year 2000
What is your progress on the following stages of preparation for the Year 2000?

(a) Assessment of steps you will take to address Year 2000 problems with your non-mission-critical systems (including preparing an
inventory of computer systems affected by the Year 2000):

O 0% complete 0O 1-25% 0O 26-50% O 51-75% 0O 76-99% O complete

MM/DD/YYYY
If not completed, assessment expected to be completed by:
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()

Implementation of steps you will take to address Year 2000 problems with your non-mission-critical systems:

O 0% complete O 1-25% 0O 26-50% 0O 51-75% 0 76-99% [ complete

MM/DD/YYYY
Ifnot completed, implementation of steps expected to be completed by:

(@

(¢) Testingof your non-mission-critical internal systems:
O 0% complete O 1-25% 0O 26-50% O 51-75% O 76-99% [ complete
MM/DD/YYYY
If not completed, internal testing expected to be completed by:
(d) Did yourtesting of internal non-mission-critical systems result in material exceptions that remain unresolved as of this filing?
Yes No notapplicable
a ] a
(¢) Point-to-point testing of your non-mission-critical systems (including testing with broker-dealers, custodians, transfer agents and other
service providers):
O 0% complete O 1-25% 0O 26-50% 0O 51-75% 0O 76-99% DO complete
MM/DD/YYYY
Ifnotcompleted, point-to-point testing expected to be completed by:
() Didyour point-to-point testing result in material exceptions that remain unresolved as of this filing?
Yes No notapplicable
m} O O
(2) Implementation of tested softwareto address Year 2000 problems with your non-mission-critical systems:
O 0% complete 0O 1-25% 0O 26-50% O 51-75% 0O 76-99% DO complete
MM/DD/YYYY
Ifnotcompleted, implementation of software expected to be completed by:
9.  Contingency plans
(a) Doyouhave a contingency plan for your systemsif, after December 31, 1999, you have computer problems caused by the Year 20007
Yes No
O O
(b) Ifyes,isthe contingency plan in writing? Yes No
m] O
(¢) Ifno,whatis your progress in preparing a contingency plan?
O 0% complete O 1-25% O 26-50% 0O 51-75% 0O 76-99%
MM/DD/YYYY
Contingency plan expected to be completed by:
(d) Whatis the scope of coverage of the contingency plan? (check all that apply)
O No systems [ Mission-critical systems [ Physical facilities [ Communications systems O  All systems
(¢) Who has approved the contingency plan? (check all that apply)
O No approval O Board of directors [0 Corporate officers [ Executive management
O Head of Information Technology or equivalent [ Employees
10. Third parties who provide mission-critical systems

Have you identified all third parties upon whom you rely for your mission-critical systems?
Yes No
O O
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(b) Ifyes,onhow many third parties do you rely for your mission-critical systems:
(¢) Withwhat percentage of third parties upon whom you rely for mission-critical systems have you had contact regarding the third parties’
readiness for the Year 20007
O 0% 0O 1-25% 0O 26-50% 0O 51-75% 0O 76-99% 0O 100%
MM/DD/YYYY
If notall, contact expected to be completed by:
(d) Hasany third party on whom you rely for mission-critical systems declined or failed to provide you with assurances that itis undertaking
the necessary steps to prepare for the Year 2000?
Yes No notapplicable
(] O O
(e) Ifyes,whatnumberofthird parties providing mission-critical systems have failed to provide such assurances:
(f) Doesyour contingency plan account for third parties whose systems may fail after December 31, 19997

We have no
Yes No contingency plan
m} (m} (]

11.

Indicate the amount of your assets managed as reported in your lastamended Form ADV (add the two amounts reported in Items 18B and 19B
of PartI of Form ADV).

$ (to the nearest whole dollar)




36646

Federal Register/Vol. 63, No. 129/ Tuesday, July 7, 1998/Proposed Rules

Form ADV-Y2K

PART II Information About Preparations by Investment Company Clients of Investment Advisers

for the Year 2000

Instructions for Part 11

1.  Ifyouareanadviserorsub-adviser to aninvestment company registered under the Investment Company Act of 1940 (“fund”) you also must
complete Part Il with respect to that fund and any other fund in the same fund “complex” or “family” unless another adviser is submitting a
Form ADV-Y2K thatcovers that investment company.

Note: under this instruction, advisers to afund complexwithmultiple advisers can decide among themselveswhich will complete and submit
Form ADV-Y2K.

2. AnswerPartII with respectto all computer systems used by the fund complex. Ifthe complex has computer systems for which different amounts
of progress in preparing for the Year 2000 problem have been made, base your responses on a qualitative average of the systems. Give greater
weight to mission-critical systems than to other systems.

PART II

1.  Identifytheinvestment company or companies, or the fund complex, on whose behalfyou are filing this form. Provide the name and ten-letter
identifier for the complex used in Item 19C of Form N-SAR if available. If no answer to Item 19C was provided, provide the full name of the
complex.

Name of investment company or companies, or fund complex:
Ten-letteridentifierin Form N-SAR:
2. Year2000 compliance plan

(a) Doestheinvestment company you advise have a plan for Year 2000 compliance to address whether its computer systems will operate
correctly after December 31, 19997 Yes No
O m}

Consider as a plan, or as part of a plan, efforts to contact vendors of software systems used.

(b) Ifno,istheinvestment company:
MM/DD/YYYY
O Developing a plan — it is scheduled to be completed by:

O Notdeveloping a plan because the investment company does not plan to be conducting business after
January 1, 2000 — plan to be out of business by:
MM/DD/YYYY

O Other (please specify on a separate attachment)

If the investment company has no plan, go on to question 3

(¢) Doesthe planaddressexternal interfaces with third party computer systems that communicate with the investment company’s systems?

Yes No

O O

(d) Isthe Year 2000 compliance plan in writing? Yes No
O a

(e) Who has approved the plan? (check all that apply)
O No approval [ Board of directors [ Corporate officers [ Executive management

O Head of Information Technology or equivalent [ Employees

(f) Hasthe plan been discussed with outside auditors? Yes No

(g) Whatisthe scope of coverage of the plan? (check all that apply)

O Allsystems [0 Mission-critical systems [0 Physical facilities [0 Communications systems
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(h) Which facilities does the plan cover? (check all that apply)
O The primary facility O Certain U.S. facilities O AIlU.S. facilities O Certain facilities worldwide

O All facilities worldwide [0 There are no international facilities

(i) Who had primary responsibility for preparing the Year 2000 plan?
O Thefund [0 Anadviser [ Asub-adviser [ Anadministrator [ A transfer agent
O Acustodian [ A broker-dealer [0 Other

3. Personsresponsible for Year 2000 compliance

(a) Hasoneormoreindividuals been designated as responsible for Year 2000 compliance? Yes No

Include employees and consultants

(b) Ifyes, provide the following information on the person primarily responsible:

Name:

Title:

Business Address:

(city) (state) (zip code)
Provide information for one person only

4.  Staffing for Year 2000

(a) Isthisa full-time project for atleast one individual? Yes No

Include employees and consultants

(b) Ifyes, howmany individuals are working full time on Year 2000 compliance?
01 o 25 0 6-10 o 1120 0O 21-50
0O 51-100 0O 101-200 O over200

(c¢) Havethird parties been hired to assist on Year 2000 issues? Yes No

(d) Ifyes, what function(s) are the third parties performing? (check all that apply)
O Assessment of the problem O Correction of systems [ Replacement of systems [ Internal testing
0 Point-to-point testing (including testing with broker-dealers, custodians, transfer agents and other service providers)
0O Training O SIA industry-wide testing [ Implementation of contingency plans [0 Vendor assessment

[0 Other (please specify on a separate attachment)

(¢) Iftheinvestment company has not completed staffing on the Year 2000 project, is it:

MM/DD/YYYY
0O Defining resources — this will be completed by:

O Unable to find sufficient staffing resources

O Handling the staffing as part of ongoing business operations

5. Inventory of systems

(a) Hastheinvestmentcompany inventoried all of its systems? Yes No
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(b) Whatis the nature of the computer systems utilized:
O Off-the-shelf [0 Vendor provided [ Developed in-house (custom made) [0 Other
(¢) Hastheinvestmentcompany identified its mission-critical systems? Yes No
] O

MM/DD/YYYY

(d) Ifno,this will be completed by:

(e) Hastheinvestmentcompany determined which mission-critical systems are notcurrently Year 2000 compliant?

Yes No
(m] m]

6.  Awareness of the problem

What steps have been taken to enhance awareness of potential Year 2000 problems? (check all that apply)

O Nonetodate O Designated individuals for Year 2000 compliance
O Presentations to the investment company’s Board [0 Presentations to management

O Presentations to employees [ Contacted third parties

(@

7. Progress on preparing mission-critical systems for the Year 2000

Whatis the investment company’s progress on the following stages of preparation for the Year 2000?

Assessment of steps the investment company will take to address Year 2000 problems with its mission-critical systems (including
preparing an inventory of computer systems affected by Year 2000):

O 0%complete O 1-25% 0O 26-50% O 51-75% 0O 76-99% O complete

MM/DD/YYYY
If not completed, assessment expected to be completed by:

()

Implementation of stepsthe investment company will take to address Year 2000 problems with its mission-critical systems:

O 0%complete O 1-25% 0O 26-50% O 51-75% O 76-99% 0O complete

MM/DD/YYYY
Ifnotcompleted, implementation expected to be completed by:

©

Testing of internal mission-critical systems:

0O 0%complete [ 1-25% 0O 26-50% O 51-75% O 76-99% O complete

MM/DD/YYYY
Ifnotcompleted, internal testing of mission-critical systems expected to be completed by:

@

Did testing of internal mission-critical systems resultin material exceptions that remain unresolved as of this filing?
Yes No notapplicable
m| m} O

©

Point-to-point testing of mission-critical systems (including testing with broker-dealers, custodians, transfer agents and other service
providers):

O 0%complete [0 1-25% 0O 26-50% 0O 51-75% 0O 76-99% O complete

MM/DD/YYYY
Ifnot completed, point-to-point testing of mission-critical systems expected to be completed by:

®

Did point-to-point testing of mission-critical systems resultin material exceptions thatremain unresolved as of this filing?
Yes No notapplicable
m] O O

®

Implementation of tested softwareto address Year 2000 problems with mission-critical systems:

0O 0%complete 0O 1-25% 0O 26-50% O 51-75% 0O 76-99% O complete

MM/DD/YYYY
Ifnotcompleted, implementation of software expected to be completed by:
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8.  Progress on preparing all other systems for the Year 2000
Whatis the investment company’s progress on the following stages of preparation for the Year 20007

(a) Assessment of steps that must be taken to address Year 2000 problems with non-mission-critical systems (including preparing an
inventory of computer systems affected by the Year 2000):

O 0%complete O 1-25% DO 26-50% 0O 51-75% 0O 76-99% O complete

MM/DD/YYYY
If not completed, assessment expected to be completed by:

(b) Implementation of steps that must be taken to address Year 2000 problems with non-mission-critical systems:

O 0%complete O 1-25% 0O 26-50% 0O 51-75% 0O 76-99% [ complete

MM/DD/YYYY
Ifnotcompleted, implementation expected to be completed by:

(¢) Testingofinternal non-mission-critical systems:

O 0%complete 0O 1-25% 0O 26-50% 0O 51-75% 0O 76-99% [ complete

MM/DD/YYYY
If not completed, internal testing expected to be completed by:

(d) Did testing of internal non-mission-critical systems result in material exceptions that remain unresolved as of this filing?
Yes No  notapplicable
m} O (]

(e) Point-to-point testing of non-mission-critical systems (including testing with broker-dealers, custodians, transfer agents and
other service providers):

O 0%complete 0O 1-25% 0O 26-50% 0O 51-75% 0O 76-99% 0O complete

MM/DD/YYYY
If notcompleted, point-to-point testing expected to be completed by:

(f) Did point-to-point testing of non-mission-critical systems result in material exceptions that remain unresolved as of this filing?
Yes No  notapplicable
m} (| O

(g) Implementation of tested software to address Year 2000 problems with non-mission-critical systems:

O 0%complete O 1-25% 0O 26-50% O 51-75% 0O 76-99% O complete

MM/DD/YYYY
Ifnotcompleted, implementation of software expected to be completed by:

9.  Contingency plans

(a) Doestheinvestment company have a contingency plan for its systems if, after December 31, 1999, it has computer problems

caused by the Year 2000? Yes No

m} m}

(b) Ifyes,isthe contingency plan in writing? Yes No
=} i}

(¢) Whatisthe scope of coverage of the contingency plan?

0 Nosystems [ Mission-critical systems [0 Physical facilities [ Communications systems [1 All systems

(d) Who has approved the contingency plan? (check all that apply)
O Noapproval [ Board of directors [0 Corporate officers [ Executive management

O Head of Information Technology or equivalent [ Employees

(e) Iftheinvestment company has no contingency plan, what is the progress in preparing a contingency plan?

0O 0% 0O 1-25% 0O 26-50% 0O 51-75% 0O 76-99%
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(@

10.  Third parties who provide mission-critical systems

Has the investment company identified all third parties upon whom it relies for mission-critical systems?
Yes No
(] O

(b)

If yes, upon how many third parties does it rely for mission-critical systems:

©

With what percentage of third parties upon whom the investment company relies for mission-critical systems has the adviser had
contact regarding the third parties’ readiness for the Year 20007

O 0% 0O 1-25% 0O 26-50% 0O 51-75% 0O 76-99% 0O 100%

MM/DD/YYYY
Ifnotall, contact expected to be completed by:

@

Has any third party upon whom the investment company relies for mission-critical systems declined or failed to provide assurances
that it is undertaking the necessary steps to prepare for the Year 2000?
Yes No  notapplicable
a 0 O

©

Ifyes, what number of third parties providing mission-critical systems have failed to provide such assurances:

®

Doesthe contingency plan account for third parties whose systems may fail after December 31, 19997

O Yes O No O The investment company has no contingency plan

11. How oftenisthe board of directors of the investment company apprised of progress in the investment company’s Year 2000 compliance efforts?

O Notinformed O Weekly 0O Monthly [ Quarterly O Annually [ From time to time

12. Indicate the amount of assets that are covered by this report. Do not double-count assets in arrangements where one investment vehicle isa
mere conduitforan investment in another fund (i.e., assets in a two-tier structure, such as a “master/feeder” structure or a unitinvestment trust
thatissues periodic payment plans or thatis an insurance company separate account).

$ (to the nearest whole dollar)

[FR Doc. 98-17927 Filed 7-6-98; 8:45 am]
BILLING CODE 8010-01-C
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DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
RIN 0720-AA48

Civilian Health and Medical Program of
the Uniformed Services (CHAMPUS);
TRICARE Prime Enrollment
Procedures

AGENCY: Office of the Secretary, DOD.
ACTION: Proposed rule.

SUMMARY: This proposed rule modifies
the TRICARE Prime enrollment for
active duty families by specifying that
the enrollment period is continuous
rather than a 12 month enrollment
period and it allows monthly
installment payments of enrollment fees
for those beneficiaries required to pay
an annual fee in order to enroll in
TRICARE Prime. These modifications
are being made because TRICARE wiill
soon be available wordwide for active
duty family members.

DATES: Public comments must be
received by September 8, 1998.

ADDRESSES: Forward comments to:
TRICARE Support Office (TSO),
Program Development Branch, Aurora,
CO 80045-6900.

FOR FURTHER INFORMATION CONTACT:
Kathleen Larkin, Office of the Assistant
Secretary of Defense (Health Affairs),
telephone (703) 681-1742.

SUPPLEMENTARY INFORMATION:

l. Proposed Changes Regarding The
TRICARE Prime Enrollment Period

This proposes a change to the
TRICARE Prime enrollment period from
a 12-month enrollment period to
continuous enrollment until such time
as the enrollee opts to disenroll from
TRICARE Prime. TRICARE Prime was
originally designed so that enrollees
would be required to take positive
action to continue their enrollment in
TRICARE Prime at or before their 12-
month anniversary date. Positive action
to reenroll was required because
TRICARE implementation was not
available in all regions of the country
and overseas locations. Now the
TRICARE will soon be available
worldwide for active duty family
members, the requirement that
beneficiaries must take positive steps to
remain enrolled is not longer necessary.
The proposed rule allows the enrollee to
remain enrolled in TRICARE Prime
until the enrollee takes positive steps to
disenroll from TRICARE Prime, or is no
longer eligible for TRICARE Prime.

1l. Proposed Change to Installment
Payments of Enrollment Fees

When we first instituted the
requirement for annual TRICARE Prime
enrollment fees for certain beneficiary
categories, we allowed for quarterly
installment payments of the enrollment
fees. In keeping with the nature of
continuous enrollment, retirees, their
families, and other beneficiaries
required to pay an annual enrollment
fee will be offered additional flexibility
in fee payment by allowing for monthly
installment payments of enroliment
fees.

111. Regulatory Procedures

Executive Order 12866 requires
certain regulatory assessments for any
significant regulatory action, defined as
one which would result in an annual
effect on the economy of $100 million
or more, or have other substantial
impacts.

The Regulatory Flexibility Act (RFA)
requires that each federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation which would have a
significant impact on a substantial
number of small entities.

This is not a significant regulatory
action under the provisions of Executive
Order 12866, and it would not have a
significant impact on a substantial
number of small entities.

The proposed rule will not impose
additional information collection
requirements on the public under the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 55).

Public comments are invited. All
comments will be carefully considered.
A discussion of the major issues
received by public comments will be
included with the issuance of the
permanent final rule, anticipated
approximately 60 days after the end of
the comment period.

List of Subjects in 32 CFR Part 199

Administrative practice and
procedures, Claims, Fraud, Health care,
Health insurance, Individuals with
disabilities, Military personnel,
Reporting and recordkeeping
requirements.

Accordingly, 32 CFR part 199 is
proposed to be amended as follows:

PART 199—[AMENDED]

1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

2. Section 199.17 is proposed to be
amended by revising paragraphs (0)(2)
and (0)(3), redesignating paragraphs
(0)(4) and (0)(5) as paragraphs (0)(5) and
(0)(6), respectively, and adding a new
paragraph (0)(4) to read as follows:

§199.17 TRICARE program.

* * * * *

(o) TRICARE program enrollment
procedures. * * *

(2) Enrollment period. Beneficiaries
who select the TRICARE Prime option
remain enrolled in TRICARE Prime
until they take action to disenroll, are
no longer eligible for enrollment in
TRICARE Prime, or for failure to pay
required enrollment fees. There is no
minimum length of time an enrollee
must remain enrolled in TRICARE
Prime before they are eligible to
disenroll. Disenrollment for failure to
pay enrollment fees is outlined in
paragraph (0)(3) of this section.

(3) Installment payments of
enrollment fee. The enroliment fee
required by §199.18(c) may be paid in
monthly or quarterly installments. For
beneficiaries paying enrollment fees on
an installment basis, failure to make a
required installment payment on a
timely basis (including a grace period,
as determined by the Director,
(CHAMPUS) will result in termination
of the beneficiary’s enrollment in Prime
and disqualification from future
enrollment in Prime for a period of one
year.

(4) Disenrollment. Any beneficiary for
whom enrollment in Prime is voluntary
may disenroll at any time.
Disenrollment will take effect in
accordance with administrative
procedures established by the Assistant
Secretary of Defense (Health Affairs) or
his or her designee. Beneficiaries who
disenroll will not be eligible to reenroll
in Prime for a one year period from the
effective date of the disenrollment. This
one year exclusion may be waived by
the Assistant Secretary of Defense
(Health Affairs) or his or her designee
based on extraordinary circumstances.

* * * * *
Dated: June 30, 1998.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 98-17849 Filed 7-6-98; 8:45 am]
BILLING CODE 5000-04-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[SIPTRAX NO. DC-25-2010a; FRL-6120-2]

Approval and Promulgation of Air
Quality Implementation Plans; District
of Columbia; 15 Percent Plan for the
Washington, DC Ozone Nonattainment
Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the District of
Columbia for the purpose of establishing
the District’s plan to meet the 15 percent
reasonable further progress
implementation plan (15% plan)
requirements of the Clean Air Act for
the District’s portion of the Washington,
DC ozone nonattainment area. In the
Final Rules section of this Federal
Register, EPA is approving the District’s
SIP revision as a direct final rule
without prior proposal because the
Agency views this as a nhoncontroversial
SIP revision and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the technical
support document prepared for the
direct final rule. If no adverse comments
are received in response to the direct
final rule, no further activity is
contemplated in relation to this rule. If
EPA receives adverse comments, the
direct final rule will be withdrawn and
all public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period
on this action. Any parties interested in
commenting on this action should do so
at this time.

DATES: Comments must be received in
writing by August 6, 1998.

ADDRESSES: Written comments on this
action should be addressed to David L.
Arnold, Chief, Ozone and Mobile
Sources Branch, Mailcode 3AP21, U.S.
Environmental Protection Agency—
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania, 19107.

Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region 111, 1650 Arch Street,
Pennsylvania 19103. Persons interested
in examining these documents should
schedule an appointment with the
contact person (listed below) at least 24
hours before the visiting day. Copies of
the documents relevant to this action
are also available at the District of
Columbia Department of Health, Air
Quality Division, 2100 Martin Luther
King Ave, SE, Washington, DC 20020.
FOR FURTHER INFORMATION CONTACT:
Christopher Cripps at the EPA Region 111
address above, or by telephone at (215)
814-2179. Questions may also be
addressed via e-mail, at the following
address:
cripps.christopher@epamail.epa.gov.
While information may be requested via
e-mail, comments must be submitted in
writing to the above Region Il address.
SUPPLEMENTARY INFORMATION: See the
information pertaining to the
conditional approval of the District’s
15% plan provided in the Direct Final
action of the same title which is located
in the Rules and Regulations section of
this Federal Register.

Authority: 42 U.S.C. 7401 et seq.

Dated: June 23, 1998.
Thomas Voltaggio,
Acting Regional Administrator, Region Il1.
[FR Doc. 98-17967 Filed 7-6-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[FRL-6120-1]

Washington: Final Authorization of

State Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA proposes to approve
a revision to Washington’s authorized

hazardous waste program. In the final
rules section of today’s Federal
Register, EPA is approving the State’s
request as an immediate final rule
without a prior proposal because EPA
views this action as noncontroversial
and anticipates no adverse comments. A
detailed rationale for approving the
State’s request is set forth in the
immediate final rule. If no adverse
written comments are received in
response to the immediate final rule, no
further activity is contemplated in
relation to this proposed rule. If EPA
receives adverse written comments, EPA
will withdraw the immediate final rule
before the effective date by publishing a
notice of withdrawal in the Federal
Register. Any parties interested in
commenting on this action should do so
at this time.

DATES: Written comments on this
proposed rule must be received on or
before August 6, 1998.

ADDRESSES: Written comments referring
to Docket Number 6120-1 may be
mailed to Nina Kocourek, U.S.
Environmental Protection Agency,
Region 10, 1200 Sixth Avenue, WCM-
122, Seattle, WA 98101, Phone: (206)
553-6502. Copies of the materials
submitted by Washington may be
examined during normal business hours
at the following locations: EPA Region
10 Library, 1200 Sixth Avenue, Seattle,
WA 98101, contact: (206) 553—-1259; and
the Washington Department of Ecology,
300 Desmond Drive, Lacey, WA, 98503,
contact Patricia Hervieux, (360) 407—
6756.

FOR FURTHER INFORMATION CONTACT:
Nina Kocourek, U.S. Environmental
Protection Agency, Region 10, 1200
Sixth Avenue, WCM-122, Seattle, WA
98101. Phone: (206) 553-6502.
SUPPLEMENTARY INFORMATION:

For additional information see the
immediate final rule published in the
rules section of today’s Federal
Register.

Dated: June 24, 1998.

Chuck Clarke,

Regional Administrator.

[FR Doc. 98-17683 Filed 7—6-98; 8:45 am]
BILLING CODE 6560-50-U
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DEPARTMENT OF AGRICULTURE

Food and Nutrition Service
RIN 0584-AC62

Federal Means-Tested Public Benefits

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice.

SUMMARY: The term “‘Federal means-
tested public benefit” is used in several
sections of Title IV of the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996 (PRWORA)
which restricts welfare and public
benefits for aliens. The purpose of this
notice is to set forth the U. S.
Department of Agriculture’s
interpretation of the term as it applies
to the food assistance programs
administered by the Food and Nutrition
Service (FNS). This notice announces
that the Food Stamp Program and the
food assistance block grant programs in
Puerto Rico, the Commonwealth of the
Northern Marianna Islands and
American Samoa are Federal means-
tested programs. It announces that the
other food assistance programs
administered by FNS, e.g., those under
the Child Nutrition Act and the School
Lunch Act are not Federal means-tested
programs, or are excepted from the
application of this term, for purposes of
PRWORA. (Section 402 of PRWORA
limits participation in the Food Stamp
Program to certain specific categories of
aliens. These restrictions as well as
other related issues will be addressed in
a separate rule.)

EFFECTIVE DATE: This notice is effective
onJjuly 7, 1998.

FOR FURTHER INFORMATION CONTACT:
Judith M. Seymour, Chief, Certification
Policy Branch, Program Development
Division, Food Stamp Program, Food
and Nutrition Service, USDA, 3101 Park
Center Drive, Alexandria, Virginia
22302; Telephone: (703) 305-2520. The

internet address is:
Judy__Seymour@FCS.USDA.Gov.

SUPPLEMENTARY INFORMATION:
Regulatory Flexibility Act

This action is not a rule as defined by
the Regulatory Flexibility Act (5 U.S.C.
601-612) and thus is exempt from the
provisions of this Act.

Paperwork Reduction Act of 1995

This notice contains no reporting or
recordkeeping requirements subject to
approval by the Office of Management
and Budget in accordance with the
Paperwork Reduction Act of 1995.

Executive Order 12866

This notice has been reviewed by the
Office of Management and Budget under
Executive Order 12866 and been
determined to be significant.

Executive Order 12372

The food assistance programs
administered by the Food and Nutrition
Service are listed in the Catalog of
Federal Domestic Assistance as follows:

10.550 Food Distribution

10.551 Food Stamps

10.553 School Breakfast Program

10.555 National School Lunch Program

10.556 Special Milk Program for Children

10.557 Special Supplemental Nutrition
Program for Women, Infants and Children

10.558 Child and Adult Care Food Program

10.559 Summer Food Service Program for
Children

10.564 Nutrition Education and Training
Program

10.565 Commodity Supplemental Food
Program

10.566 Nutrition Assistance for Puerto Rico

10.567 Food Distribution Program on
Indian Reservations

10.569 Emergency Food Assistance Program
(Food Commaodities)

10.570 Nutrition Program for the Elderly

10.572 WIC Farmers’ Market Nutrition
Program

10.573 Homeless Children Nutrition
Program.

The Food Stamp Program and the
food assistance programs in Puerto Rico,
American Samoa and the
Commonwealth of the Northern Mariana
Islands are excluded from the scope of
Executive Order 12372 which requires
intergovernmental consultation with
State and local officials. The other food
programs listed above are not excluded.

Background

The term “‘Federal means-tested
public benefit” is used in the following
sections of PRWORA:

Section 402—This section contains
the criteria for determining if qualified
aliens can be eligible for food stamps,
including the specific timeframes
governing the eligibility of aliens for
purposes of the Food Stamp Program.
Subsection (a)(2)(B)(ii)(I) provides that
any qualifying quarter of work
creditable after December 31, 1996, in
which an alien received a Federal
means-tested public benefit cannot be
included when determining whether the
alien has the 40 quarters needed for
eligibility for food stamp benefits.

Section 403—With specified
exceptions, a qualified alien who enters
the U.S. on or after August 22, 1996, is
ineligible for any Federal means-tested
public benefit for 5 years from the date
of entry. As noted above the specific
timeframes governing the Food Stamp
Program are included in section 402.

Sections 421(a) and (b)—In
determining the eligibility and benefits
of an alien for any Federal means-tested
public benefit, the income and resources
of the alien are deemed to include the
income and resources of any person
who signs an affidavit of support. The
deeming period continues until the
alien becomes a citizen or has worked
40 qualifying quarters, not counting
quarters in which the alien received any
Federal means-tested public benefit.

Section 423—This section amended
Title Il of the Immigration and
Nationality Act to add requirements for
the sponsor’s affidavit of support. It
provides that no affidavit may be used
to establish that an alien is not
excludable as a public charge unless the
affidavit is executed as a contract which
is legally enforceable against the
sponsor by any agency which provides
any means-tested public benefits.
Section 423(e) provides that upon
notification that a sponsored alien has
received any benefit under any means-
tested public benefits program, the
appropriate agency shall request
reimbursement by the sponsor in the
amount of such assistance. The Food
Stamp Program is not listed among the
benefits excepted from this provision.
Assistance or benefits under the
National School Lunch Act and Child
Nutrition Act of 1966 are specifically
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listed as benefits not subject to
reimbursement.

Section 435—This section contains a
description of qualifying quarters of
work and disallows any quarter worked
by a spouse or parent in which the
spouse or parent received a Federal
means-tested public benefit.

The law, however, does not include a
definition of ““Federal means-tested
public benefit.”” Therefore, each
Executive Branch agency whose
programs may be subject to the
PRWORA provisions is responsible for
identifying the benefits to which the
term applies.

Definition of Federal Means-Tested
Public Benefit

The Department has determined that
the Food Stamp Program and the block
grant food assistance programs in Puerto
Rico, American Samoa, and the
Commonwealth of the Northern Mariana
Islands are *‘Federal means-tested
public benefit(s)” for purposes of Title
IV of PRWORA. Based on the legislative
history of PRWORA, the Department
interprets the term to refer only to
mandatory spending programs. The
Department of Health and Human
Services (62 FR 45256, August 26, 1997)
and the Social Security Administration
(62 FR 45284, August 26, 1997) have
interpreted the term in a similar fashion.
The food assistance programs listed
above are mandatory spending
programs.

The Department has determined that
the following Special Nutrition
Programs are either not a Federal
means-tested public benefit, or are
exempted from the application of the
term, for purposes of Title IV of
PRWORA.

The Nutrition Program for the Elderly

Food services provided through Summer
Camps pursuant to 8 4(c) of the
Agricultural and Nutrition Protection Act
of 1973 (7 U.S.C. 612c note)

Disaster Commodity Distribution

The National School Lunch Program

The School Breakfast Program

The Special Milk Program

The Child and Adult Care Food Program

The Homeless Children Nutrition Program

The Summer Food Service Program for
Children

The Special Supplemental Nutrition Program
for Women, Infants, and Children

The WIC Farmers’ Market Nutrition Program

The Commodity Supplemental Food Program

The Emergency Food Assistance Program

The Food Distribution Program on Indian
Reservations

Regulatory Impact Analysis

Designation: This action has been
designated as significant.

Decrease in Number of Eligible Aliens:
Effective August 22, 1996 for applicants

and no later than August 22, 1997 for
participating households, PROWRA
made most aliens ineligible for food
stamps. Exceptions were made for
certain asylees, refugees, Cubans,
Haitian, Amerasians, deportees, and
persons with a military connection. An
exception was also made to allow aliens
admitted as lawful permanent residents
to be eligible if they have earned or can
be credited with at least 40 quarters
(about 10 years) of qualified work. This
notice only affects the eligibility of
lawful permanent residents who can be
credited with at least 40 quarters of
work. After 12/31/96, a quarter cannot
count if the person was receiving a
Federal means-tested public benefit
during that quarter.

Savings: By counting food stamp
benefits as a Federal means-tested
public benefit, the Federal government
may realize an estimated savings of as
much as $10 million a year for 10 years.
This occurs because most aliens
admitted as a lawful permanent resident
became ineligible 8/22/97, thus any
period of food stamp participation
between 1/1/97 and 8/22/97 would
delay their fulfillment of the 40 quarter
work requirement; which, in turn,
delays their eligibility. This reduces
program costs over the 10-year time
period. The maximum length of time
when participating permanent resident
aliens could have been working and
their work would not be counted toward
the quarters of coverage is 8 months, the
time between January 1, 1997, and
August 22, 1997. In any one year, the
estimated savings come from only those
participants who would have achieved
their 40 quarters in that year and do not
when they are not allowed to include
the quarters earned between January
1997 and August 1997 when they also
received food stamps. Assuming that
among those working, 1/40th are in
their 39th quarter, 1/40th are in their
38th quarter, etc., then no more than 4/
40th or 10 percent can have their
benefits delayed in any year.

Consistency: A Department of Health
and Human Service (HHS) notice
published on 8/26/97 (62 FR 45256) and
a Social Security Administration notice
published on 8/26/97 (62 FR 45284)
have determined that Federal means-
tested public assistance benefits applies
to means-tested mandatory spending
programs. Therefore, this interpretation
is consistent with that of other agencies.
The DHHS determined that its notice
was economically significant based on
$5.1 billion in savings from all of the
alien restrictions contained in PRWORA
for purposes of the Medicaid Program
rather than just the definition of a
Federal means-tested public benefit.

The Social Security Administration did
not designate its notice. USDA is
designating this notice as significant
because it affects the eligibility of aliens,
but it is limiting the cost estimate to the
costs associated with the provisions
concerning the definition of a Federal
means-tested public benefit.

Effect on small entities: State and
local welfare agencies are affected to the
extent that they administer the Program.
The notice will affect a number of aliens
who could otherwise qualify for food
stamp participation. The changes and
the resulting decrease in benefits will
have a negative secondary effect on
revenues of the approximately 190,000
food stamp retailers nationwide.

Dated: June 25, 1998.
Shirley R. Watkins,

Under Secretary, Food, Nutrition, and
Consumer Services.

[FR Doc. 98-17932 Filed 7-6-98; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. 98—031N]

Technologies for the Detection and
Reduction of Pathogens To Improve
Food Safety

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Notice; Request for Technical
Papers and Presenters

SUMMARY: The Food Safety and
Inspection Service will hold a
conference on “Technology to Improve
Food Safety’” on July 28, 1998, in
Washington, DC. The purpose of the
conference is to focus on emerging
technologies that aid in the detection of
pathogens and on pathogen
interventions that help to ensure food
safety within the farm-to-table
continuum. The emphasis will be on
both existing and emerging technologies
to detect pathogens, including those
which are close to practical application
within the farm-to-table continuum.

DATES: The conference will be held from
8:30 a.m. to 5:00 p.m. on July 28, 1998.
Abstracts of scientific papers must be
received no later than COB July 8, 1998;
the final papers no later than COB July
20, 1998. The Conference will be held
in two sessions: Technologies for
Reducing Pathogens and Technologies
for Detecting Pathogens. Please specify
for which session the paper is intended.
Two copies of the abstracts and final
papers should be sent to Ms. Mary
Harris at the address below.
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ADDRESSES: The meeting will be held in
the Federal Hall Ballroom of the
Washington Plaza Hotel, 10 Thomas
Circle, NW, Washington, DC 20005. To
register for the meeting, contact Ms.
Harris at (202) 501-7315, FAX to (202)
501-7615, or E-mail to
mary.harris@usda.gov. If a sign language
interpreter or other special
accommodation is necessary, please
contact Ms. Harris by July 14, 1998. Ms.
Harris’ address is FSIS, Franklin Court
Building, Room 6904, 1099 14th Street,
NW, Washington, DC 20250-3700. All
technical papers, comments, and data
about the meeting will be available for
public viewing after August 15, 1998, in
the FSIS Docket Room, Room 102,
Cotton Annex Building, 300 12th Street,
SW, Washington, DC 20250-3700.

FOR FURTHER INFORMATION CONTACT: Mr.
William J. Hudnall, Assistant Deputy
Administrator, Office of Policy, Program
Development, and Evaluation at (202)
205-0495 or FAX to (202) 401-1760.

SUPPLEMENTARY INFORMATION:
Background

On April 12 and 13, 1995, FSIS
convened a scientific and technical
conference in Chicago as part of a series
of outreach activities associated with
the Pathogen Reduction/Hazard
Analysis and Critical Control Point
(HACCP) proposed rule. The purpose of
the conference was to solicit public
comment about what actions FSIS
should take to encourage innovative
technologies that could contribute to
overall efforts to improve food safety.
The upcoming July 28 conference is
intended to be a follow-up to the 1995
conference. FSIS continues to believe
that the development and proper use of
technology can contribute significantly
to ensuring the safety of the food
supply, and the Agency will continue to
foster such development and use. The
upcoming conference will explore
current food technology and should
stimulate the development of beneficial
innovations to ensure food safety,
particularly with regard to the reduction
of pathogens.

Since the 1995 conference, many meat
and poultry plants have implemented 3
interventions, such as steam
pasteurization and carcass rinses, that
are effective in reducing pathogens on
meat and poultry. New developments
also have been made in irradiation
technology. The conference will provide
an opportunity to disseminate
information that can lead to the timely
introduction of these and other
beneficial emerging technologies into
more establishments.

1998 Conference Agenda

The conference will consist of two
sessions:

Session I: “Technologies for Reducing
Pathogens”

This session will cover emerging
technologies for reducing pathogens
throughout the farm-to-table continuum.
FSIS has stressed the importance of a
farm-to-table approach to food safety.
Although FSIS does not have authority
to impose controls at the farm level, it
continues to believe that public
concerns about pathogens and
foodborne illness will stimulate action
at this level to help improve food safety.
In slaughter and processing plants, the
Agency continues to be interested in
advances that will enhance the safety of
meat and poultry products. In addition,
FSIS is working with the Food and Drug
Administration and State and local food
regulatory officials to ensure that food
safety issues are adequately addressed
in transport, retail, storage, and food
service settings. The Agency remains
firmly committed to its farm-to-table
strategy.

Session II: ““Technologies for Detecting
Pathogens”

This session will address both
existing and emerging technologies to
detect pathogens, including those which
are close to practical application within
the farm-to-table continuum.

At each session, invited speakers from
FSIS, other government agencies,
industry, consumer groups, and
academia will give presentations. In
addition, FSIS is soliciting the
submission of technical papers on
emerging technology and will invite
selected submitters to give 5-minute
presentations summarizing their papers.
If the same subject is covered in more
than one paper, FSIS will have the
authors combine their presentations for
a single 5-minute presentation or select
the author of the first paper submitted
on the subject. FSIS will moderate each
session and will be joined by a panel
consisting of representatives from
government agencies, industry,
academia, and consumer groups. This
panel will have an opportunity to
question the presenters and to discuss
the technology. Each session will
conclude with an open discussion
period to allow participants to briefly
state their views and ask questions.

Speakers or other interested persons
who will require exhibition space or
special equipment to enhance their
presentations should specify their needs
by contacting Ms. Mary Harris at the
address above. This request should be

included with the paper. Based on the
number of requests for space received
by July 8, 1998, FSIS will determine
whether it will be able to make
exhibition space available.

Done in Washington, DC, on June 26, 1998.
Thomas J. Billy,
Administrator.
[FR Doc. 98-17837 Filed 7-6-98; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service

[Docket No. 98—-034N]
Microbiology Laboratory Guidebook

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Notice of availability.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is making
available for purchase the revised, 1998,
3rd edition of the Microbiology
Laboratory Guidebook.

FOR FURTHER INFORMATION CONTACT: Dr.
Richard P. Mageau, U.S. Department of
Agriculture, Food Safety and Inspection
Service, Office of Public Health and
Science, Microbiology Division, Room
3714—Franklin Court, 1400
Independence Avenue, SW.,
Washington, DC 20250-3700.

SUPPLEMENTARY INFORMATION: The
Microbiology Division of the Office of
Public Health and Science, FSIS,
announces the availability for purchase
of the revised, 1998, 3rd edition of the
Microbiology Laboratory Guidebook.
The Guidebook contains current
protocols for analytical tests required by
FSIS in its regulation of meat, poultry
and egg products. Specifically,
microbiological methods are presented
for sample preparation, isolation and
identification of the major food borne
pathogenic microorganisms and their
toxins, meat tissue species
identification, and the detection of
extraneous materials and antimicrobial
residues. Media and reagent
formulations, and Most Probable
Number Tables are contained in an
appendix.

This document may be purchased as
the Microbiology Laboratory Guidebook,
3rd edition, 1998, stock #001-000—
04656-0, at a price of $57.00 Domestic
and $71.25 Foreign from:

Government Printing Office,
Superintendent of Documents, P.O. Box
371954, Pittsburgh, PA 15250-7954,
(Fax) 202-512-2233.
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Done in Washington, DC on: June 26, 1998.
Thomas J. Billy,
Administrator.
[FR Doc. 98-17838 Filed 7-6—98; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Meeting of Advisory Committee on
Emerging Markets

AGENCY: Foreign Agricultural Service,
USDA.

ACTION: Notice of meeting.

SUMMARY: Pursuant to the provisions of
section 10(a)(2) of the Federal Advisory
Committee Act (Pub. L. 92-463), notice
is hereby given that the second meeting
of the Advisory Committee on Emerging
Markets will be held July 16, 1998. The
role of the committee is to provide
information and advice, based upon
knowledge and expertise of the
members, useful to the U.S. Department
of Agriculture (USDA) in implementing
the Emerging Markets Program. The
committee will also advise USDA on
ways to increase the involvement of the
U.S. private sector in cooperative work
with emerging markets in food and rural
business systems and review proposals
submitted to the Program.

DATES: The meeting will be held
Thursday, July 16, 1998, from 9:00 a.m.
to 4:00 p.m.

ADDRESSES: The meeting will be held at
the U.S. Department of Agriculture,
1400 Independence Avenue, SW.,
Washington, DC 20250.

SUPPLEMENTARY INFORMATION: The
purpose of this meeting is to review and
discuss those proposals the Emerging
Markets Office has received which may
qualify for Emerging Markets Program
funding. The minutes of the meeting
announced in this Notice shall be
available for review. The meeting is
open to the public and members of the
public may provide comments in
writing to Douglas Freeman, Foreign
Agricultural Service, room 6506 South
Building, U.S. Department of
Agriculture, 14th and Independence
Ave., SW., Washington, DC 20250, but
should not make any oral comments at
the meeting unless invited to do so by
the Co-chairpersons.

Signed at Washington, DC, June 26, 1998.
Timothy J. Galvin,

Acting Administrator, Foreign Agricultural
Service.

[FR Doc. 98-17836 Filed 7-6-98; 8:45 am]
BILLING CODE 3410-10-M

ASSASSINATION RECORDS REVIEW
BOARD

Formal Determinations, Additional
Releases and Corrections

AGENCY: Assassination Records Review
Board.

ACTION: Notice.

SUMMARY: The Assassination Records
Review Board (Review Board) met in a
closed meeting on June 17, 1998, and
made formal determinations on the
release of records under the President
John F. Kennedy Assassination Records
Collection Act of 1992 (JFK Act). By
issuing this notice, the Review Board
complies with the section of the JFK Act
that requires the Review Board to
publish the results of its decisions in the
Federal Register within 14 days of the
date of the decision.

FOR FURTHER INFORMATION CONTACT:
Peter Voth, Assassination Records
Review Board, Second Floor,
Washington, DC 20530, (202) 7240088,
fax (202) 724—0457. The public may
obtain an electronic copy of the
complete document-by-document
determinations by contacting
<Eileen__Sullivan@jfk-arrb.gov>.
SUPPLEMENTARY INFORMATION: This
notice complies with the requirements
of the President John F. Kennedy
Assassination Records Collection Act of
1992, 44 U.S.C. 2107.9(c)(4)(A) (1992).
On June 17, 1998, the Review Board
made formal determinations on records
it reviewed under the JFK Act.

Notice of Formal Determinations

3 Church Committee Documents: Postponed
in Part until 10/2017

5 CIA Documents: Postponed in Part until
05/2001

686 CIA Documents: Postponed in Part until
10/2017

212 FBI Documents: Postponed in Part until
10/2017

16 Ford Library Documents: Postponed in
Part until 10/2017

2 HSCA Documents: Postponed in Part until
10/2017

2 JCS Documents: Postponed in Part until 10/
2017

128 US ARMY Documents: Postponed in Part
until 10/2017

Notice of Other Releases

After consultation with appropriate
Federal agencies, the Review Board
announces that documents from the
following agencies are now being
opened in full: 4 CIA documents; 712
FBI documents; 36 Ford Library
documents; 3 HSCA documents; 33 JCS
documents; 161 NSC documents; 82
U.S. Army (Califano) documents; 22
U.S. Army (IRR) documents.

Notice of Corrections

On April 13, 1998 the Review Board
made formal determinations that were
published in the April 30, 1998 Federal
Register (FR 98-23717, 63 FR 12345). At
that time, the following documents were
not included in the list of formal
determinations because record
identification numbers had not yet been
assigned to them:

HSCA Documents: Postponed in Part

180-10147-10327; 2; 10/2017

180-10147-10354; 16; 10/2017

180-10147-10355; 6; 10/2017

180-10147-10356; 13; 10/2017

180-10147-10357; 4; 10/2017

180-10147-10358; 8; 10/2017

180-10147-10359; 1; 10/2017
Dated: June 30, 1998.

T. Jeremy Gunn,

Executive Director.

[FR Doc. 98-17977 Filed 7-6-98; 8:45 am]

BILLING CODE 6118-01-P

BROADCASTING BOARD OF
GOVERNORS

Sunshine Act Meeting

DATE AND TIME: July 14, 1998; 9:30 a.m.

PLACE: Cohen Building, Room 3321, 330
Independence Ave., SW., Washington,
DC 20547.

CLOSED MEETING: The members of the
Broadcasting Board of Governors (BBG)
will meet in closed session to review
and discuss a number of issues relating
to U.S. Government-funded nonmilitary
international broadcasting. They will
address internal procedural, budgetary,
and personnel issues, as well as
sensitive foreign policy issues relating
to potential options in the U.S.
international broadcasting field. This
meeting is closed because if open it
likely would either disclose matters that
would be properly classified to be kept
secret in the interest of foreign policy
under the appropriate executive order (5
U.S.C. 552b.(c)(1)) or would disclose
information the premature disclosure of
which would be likely to significantly
frustrate implementation of a proposed
agency action. (5 U.S.C. 552b.(c)(9)(B)).
In addition, part of the discussion will
relate solely to the internal personnel
and organizational issues of the BBG or
the International Broadcasting Bureau.
(5 U.S.C. 552b.(c) (2) and (6)).

CONTACT PERSON FOR MORE INFORMATION:
Persons interested in obtaining more
information should contact Brenda
Massey at (202) 401-3736.
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Dated: July 2, 1998.
David W. Burke,
Chairman.
[FR Doc. 98-18124 Filed 7-2-98; 3:05 pm]
BILLING CODE 8230-01-M

COMMODITY FUTURES TRADING
COMMISSION

Petition of the London Clearing House
Limited for Exemption Pursuant to
Section 4(c) of the Commodity
Exchange Act

AGENCY: Commidity Futures Trading
Commission.

ACTION: Notice of petition for exemption
and request for comment.

SUMMARY: The London Clearing House
Limited (**LCH”) has submitted a
petition dated June 15, 1998 (“‘Petition’)
to the Commodity Futures Trading
Commission (““Commission”) requesting
an exemption, pursuant to Section 4(c)
of the Commodity Exchange Act (“Act”
or “CEA”), in connection with LCH’s
proposed provision of clearing services
for certain swap agreements. The
Commission believes that publication of
the Petition for comment is in the public
interest, will assist the Commission in
considering the views of interested
persons, and is consistent with the
purposes of the Commission Exchange
Act. The Petition also may be accessed
on the Commission’s Internet web site
(http://www.cftc.gov) and may be
obtained through the Commission’s
Office of the Secretariat.

DATES: Comments must be received on
or before September 8, 1998.
ADDRESSES: Comments should be
submitted to Jean A. Webb, Secretary,
Commodity Futures Trading
Commission, 1155 21st Street, NW,
Washington, DC 20581. Comments also
may be sent by facsimile to (202) 418—
5521 or by electronic mail to secretary
@cftc.gov. Reference should be made to
the Petition of LCH.

FOR FURTHER INFORMATION CONTACT:
Thomas E. Joseph, Division of Trading
and Markets, Commodity Futures
Trading Commission, 1155 21st Street
NW Washington, DC 20581. Telephone
number (202) 418-5430.

SUPPLEMENTARY INFORMATION:
|. Background

By petition dated June 15, 1998, the
LCH applied pursuant to Section 4(c) of
the Act? for an exemption from
all provisions of the Act (except for Sections
2(a)(1)(B), 4b and 4o of the Act, and the

17 U.S.C. 6(c).

provisions of Sections 6(c) and 9(a)(2) of the
Act to the extent these provisions prohibit
manipulation of the market price of any
commodity in interstate commerce or for
future delivery on or subject to the rules of
any contract market and Section 32.9 of the
CFTC’s Rules) to qualified U.S. entities that
utilize [the LCH facility] to clear transactions
in ““swap agreements” (as such term is
defined in CFTC Rule 35.1(b)).2

LCH has developed a clearing facility
for swap agreements (““SwapClear™)
which is scheduled to commence
operations in mid-1999.3 The facility
will be used to clear interest rate swaps
and forward rate agreements in the
following currencies: U.S. dollars,
Japanese yen, Euros (and the eleven
underlying currencies), British pounds,
and possibly Canadian dollars.4
Participation will be limited to large
institutions that participate as dealers in
the swap market and that meet specified
financial and operational standards.5

LCH states that it will not provide any
facility for arranging or executing
transactions and will have no impact on
the way counterparties negotiate or
effect swap transactions.® It will
perform credit enhancement, risk
management, and position
administration functions for those
swaps that qualified participants choose
to submit for clearing.” LCH will net
payment amounts due to or from a
clearing member related to swaps with
other obligations due to or from the
clearing member where possible,
including amounts related to exchange-
traded business.8

In the Petition, LCH summarizes the
principal features of its risk
management procedures.? It also
describes the regulatory regime to which
it is subject in the United Kingdom 10
and its internal governance
procedures.11

LCH asserts that the Petition satisfies
the statutory standards for relief. In
particular, LCH argues that:

(1) The exchange trading
requirements should not apply to swap
agreements cleared through SwapClear
because SwapClear will not impact
current OTC trading arrangements;12

Swap agreements cleared through
SwapClear will be entered into solely by
wholesale market participants whose
qualifications exceed Congressional

2 Petition at 2.
31d.

41d at 14.

51d. at 12-13.
61d. at 9.

71d.

8|d. at 10.
91d. at 15-17.
10|d. at 17-18.
11]d. at 19.
12|d. at 21-22.

standards regarding appropriate persons
and Commission standards for “eligible
swap participants’’; 13

(3) The proposed relief is consistent
with the public interest and the purpose
of the Act; 14

(4) The proposed relief will have no
material adverse effect on Commission
or contract market regulatory or self-
regulatory responsibilities; 15 and

(5) The proposed Exemption is pro-
competitive.16

I1. Request for Comment

The Commission requests comment
on all the aspect of the LCH Petition. In
this regard, the Commission directs the
attention of commenters to the issues
raised in the discussion of swaps
clearing in the OTC derivatives concept
release.1? In addition, the Commission
requests comment on any specific
features of the LCH proposal that may
raise issues particular to that proposal.
Such features might include the location
of LCH outside the United States, the
status of LCH as a regulated entity in the
United Kingdom, and LCH’s plans to
integrate its proposed new clearing
operations in some respects with its
established exchange clearing
operations.

Copies of the Petition are available for
inspection at the Office of the
Secretariat at the above address. Copies
also may be obtained through the Office
of the Secretariat at the above address or
by telephone at 202—418-5100 or on the
Commission’s Internet web site (http://
www.cftc.gov).

Issued in Washington, DC, on June 30,
1998 by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 98-17922 Filed 7-6-98; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Proposed Collection; Comment
Request

AGENCY: Washington Headquarters
Services, Real Estate and Facilities,
Defense Protective Services.

ACTION: Notice.

In compliance with Section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Washington

13]d. at 23.

141d. at 23-33.

151d. at 34-39.

161d. at 39-42.

17See 63 FR 26114, 26122-26123 (May 12, 1988).
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Headquarters Services announces the
proposed extension of a public
information collection and seeks public
comment on the provisions thereof.
Comments are invited on: (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed information collection; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.

DATES: Consideration will be given to all
comments received by September 8,
1998.

ADDRESSES: Written comments and
recommendations on the proposed
information collection should be sent to
the Department of Defense, Washington
Headquarters Services, Real Estate and
Facilities Directorate, Defense Protective
Services, ATTN: Mr. Barry Jones, Room
2E170A, 1155 Defense Pentagon,
Washington, DC 20301-1155.

FOR FURTHER INFORMATION CONTACT:

To request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instrument, please
write to the above address, or call
Security Services, Defense Protective
Services, Washington Headquarters
Services, at (703) 695-4668.

Title, Associated Form, and OMB
Number: DoD Building Pass
Application; DD Form 2249; OMB
Number 0704—-0328.

Needs and Uses: The information is
used by officials of Security Services,
Defense Protective Services, Washington
Headquarters Services to maintain a
listing of personnel who are authorized
a DoD Building Pass.

Affected Public: Individuals or
households; Business or other for-profit.

Annual Burden Hours: 10,200.

Number of Respondents: 102,000.

Responses per Respondent: 1.

Average Burden per Response: 6
minutes.

Frequency: On occasion.

SUPPLEMENTARY INFORMATION:
Summary of Information Collection

This requirement provides for the
collection of information from

applicants for Department of Defense
(DoD) Building Passes. The information
collected from the DD From 2249, “DoD
Building Pass Application,” is used to
verify need and to issue a DoD Building
Pass to DoD personnel, other authorized
U.S. Government personnel, and DoD
consultants and experts who regularly
work in or require frequent and
continuing access to DoD owned or
occupied buildings in the National
Capital Region.

Dated: June 30, 1998.
Patricia L. Toppings,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 98-17847 Filed 7-6-98; 8:45 am]

BILLING CODE 5000-04-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Partnership Council Meeting

AGENCY: Department of Defense.
ACTION: Notice of Meeting.

SUMMARY: The Department of Defense
(DoD) announces a meeting of the
Defense Partnership Council. Notice of
this meeting is required under the
Federal Advisory Committee Act. This
meeting is open to the public. The
topics to be covered will include
matters related to the enhancement of
Labor-Management Partnerships
throughout DoD.

DATES: The meeting is to be held July 22,
1998, in room 1E801, Conference Room
7, the Pentagon, from 1:00 p.m. until
3:00 p.m. Comments should be received
by July 15, 1998, in order to be
considered at the July 22 meeting.

ADDRESSES: We invite interested
persons and organizations to submit
written comments or recommendations.
Mail or deliver your comments or
recommendations to Mr. Kenneth
Oprisko at the address shown below.
Seating is limited and available on a
first-come, first-serve basis. Individuals
wishing to attend who do not possess an
appropriate Pentagon building pass
should call the below listed telephone
number to obtain instructions for entry
into the Pentagon. Handicapped
individuals wishing to attend should
also call the below listed telephone
number to obtain appropriate
accommodations.

FOR FURTHER INFORMATION CONTACT: Mr.
Kenneth Oprisko, Chief, Labor Relations

Branch, Field Advisory Services
Division, Defense Civilian Personnel
Management Service, 1400 Key Blvd,
Suite B-200, Arlington, VA 22209—
5144, (703) 696—6301, ext. 704.

Dated: June 29, 1998.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 98-17848 Filed 7-6-98; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Science Board 1998 Summer
Study Task Forces on Joint Operations
Superiority in the 21st Century, and
DoD Logistics Transformation

AGENCY: Notice of Advisory Committee
Meetings.

SUMMARY: The Defense Science Board
1998 Summer Study Task Forces on
Joint Operations Superiority in the 21st
Century, and DoD Logistics
Transformation will meet in closed
session on August 3-14, 1998 at the
Beckman Center, Irvine, California.

The mission of the Defense Science
Board is to advise the Secretary of
Defense through the Under Secretary of
Defense for Acquisition and Technology
on scientific and technical matters as
they affect the perceived needs of the
Department of Defense. At these
meetings the Task Forces will focus on
how new capabilities, operational
concepts, and different force
characteristics can be developed and
integrated to underwrite Joint Vision
2010; and focus on providing the
warfighter with responsive logistic
support across the range of missions,
threats, and environments DoD is likely
to face in the 21st Century.

In accordance with Section 10(d) of
the Federal Advisory Committee Act,
Pub. L. 92-463, as amended (5 U.S.C.
App. I1, (1994)), it has been determined
that these DSB Task Force meetings
concern matters listed in 5 U.S.C.
552b(c)(1) (1994), and that accordingly
these meeting will be closed to the
public.

Dated: June 30, 1998.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 98-17852 Filed 7—-6-98; 8:45 am]
BILLING CODE 5000-04-M
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DEPARTMENT OF DEFENSE
Office of the Secretary

Meeting of the Threat Reduction
Advisory Committee

AGENCY: Department of Defense, Office
of the Undersecretary of Defense
(Acquisition and Technology)

ACTION: Notice of meeting.

SUMMARY: The Threat Reduction
Advisory Committee will meet in closed
session on July 15, 1998. The Committee
was recently established to advise the
Undersecretary of Defense (Acquisition
and Technology) with respect to
technology security,
counterproliferation, chemical and
biological defense, sustainment of the
nuclear weapons stockpile, and other
matters related to the Defense Threat
Reduction Agency’s mission.

In accordance with Section 10(d) of
the Federal Advisory Committee Act,
Public Law 92-463, as amended 5
U.S.C., Appendix I, has been
determined that matters affecting
national security, as covered by 5 U.S.C.
552b(c)(1)(1988), will be presented
throughout the meeting, and that,
accordingly, the meeting will be closed
to the public.

DATES: Wednesday, 15, July 1998 (8:00
am to 4:00 pm).

ADDRESSES: Room 3E869, the Pentagon,
Washington, DC 20301.

FOR FURTHER INFORMATION CONTACT: Maj
Joseph D. Pierce, Defense Threat
Reduction Agency Transition Team,
Room 3B263, Pentagon, Washington,
DC, 20301-3050. Telephone: (703) 695—
5486.

Dated: June 30, 1998.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 98-17850 Filed 7-6-98; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF DEFENSE
Office of the Secretary

Revised Non-Foreign Overseas Per
Diem Rates

AGENCY: DoD Per Diem, Travel and
Transportation Allowance Committee.

ACTION: Notice of revised Non-Foreign
Overseas Per Diem Rates.

SUMMARY: The Per Diem, Travel and
Transportation Allowance Committee is
publishing Civilian Personnel Per Diem
Bulletin Number 201. This bulletin lists
revisions in the per diem rates
prescribed for U.S. Government
employees for official travel in Alaska,
Hawaii, Puerto Rico, the Northern

Mariana Islands and Possessions of the
United States. AEA changes announced
in Bulletin Number 194 remain in effect.
Bulletin Number 201 is being published
in the Federal Register to assure that
travelers are paid per diem at the most
current rates.

EFFECTIVE DATE: July 1, 1998.

SUPPLEMENTARY INFORMATION: This
document gives notice of revisions in
per diem rates prescribed by the Per
Diem Travel and Transportation
Allowance Committee for non-foreign
areas outside the continental United
States. It supersedes Civilian Personnel
Per Diem Bulletin Number 200.
Distribution of Civilian Personnel Per
Diem Bulletins by mail was
discontinued. Per Diem Bulletin
published periodically in the Federal
Register now constitute the only
notification of revisions in per diem
rates to agencies and establishments
outside the Department of Defense. For
more information or questions about per
diem rates, please contact your local
travel office. The text of the Bulletin
follows:

Dated: June 30, 1998.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

BILLING CODE 5000-04-M
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Maximum Per Diem Rates for official travel in Alaska,
of Puerto Rico and the Northern Mariana Islands and Possessions of the United
States by Federal Government civilian employees.

Hawaii,

the Commonwealths

Civilian Bulletin No. 201

MAXIMUM MAXIMUM
LODGING M&IE PER DIEM EFFECTIVE
LOCALITY AMOUNT RATE RATE DATE
(B) + (B) (C)
ALASKA:

ANCHORAGE [INCL NAV RES]

05/01 -- 09/30 151 62 213 06/01/98

10/01 -- 04/30 86 56 142 03/01/98
BARROW 110 70 180 06/01/98
BETHEL 103 65 168 03/01/98
CORDOVA 85 62 147 03/01/98
CRAIG

05/01 -- 08/31 95 66 161 05/01/97

09/01 -- 04/30 79 64 143 05/01/97
DENALI NATIONAL PARK

06/01 -- 08/31 115 52 167 03/01/98

09/01 -- 05/31 90 S0 140 03/01/98
DUTCH HARBOR-UNALASKA 110 69 179 03/01/98
EARECKSON AIR STATION 72 55 127 03/01/98
EIELSON AFB

05/15 -- 09/15 121 60 181 03/01/98

09/16 -- 05/14 75 56 131 03/01/98
ELMENDORF AFB

05/01 -- 09/30 151 62 213 06/01/98

10/01 -- 04/30 86 56 142 03/01/98
FAIRBANKS

05/15 -- 09/15 121 60 181 03/01/98

09/16 -- 05/14 75 56 131 03/01/98
FT. RICHARDSON

05/01 -- 09/30 151 62 213 06/01/98

10/01 -- 04/30 86 56 142 03/01/98
FT. WAINWRIGHT

05/15 -- 09/15 121 60 181 03/01/98

09/16 -- 05/14 75 56 131 03/01/98
GLENNALLEN 86 53 139 08/01/97
HEALY

06/01 -- 08/31 115 52 167 03/01/98

09/01 -- 05/31 90 50 140 03/01/98
HOMER

05/01 -- 09/30 116 66 182 03/01/98

10/01 -- 04/30 87 64 151 03/01/98
JUNEAU 89 72 161 03/01/98
KENAI-SOLDOTNA

04/01 -- 09/30 109 61 170 03/01/98

10/01 -- 03/31 74 59 133 03/01/98

Page 2
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Maximum Per Diem Rates for official travel in Alaska,

Hawaii,

the Commonwealths

of Puerto Rico and the Northern Mariana Islands and Possessions of the United

States by Federal Government civilian employees.

MAXIMUM MAXIMUM
LODGING M&IE PER DIEM EFFECTIVE
LOCALITY AMOUNT RATE RATE DATE
(n) + (B) (c)

KENNICOTT 149 84 233 08/01/97
KETCHIKAN

05/01 -- 09/30 100 74 174 03/01/98

10/01 -- 04/30 85 73 158 03/01/98
KLAWOCK

05/01 -- 08/31 95 66 161 05/01/97

09/01 -- 04/30 79 64 143 05/01/97
KODIAK

04/16 -- 09/30 98 69 167 03/01/98

10/01 -- 04/15 88 68 156 03/01/98
KOTZEBUE

05/16 -- 09/15 101 81 182 04/01/97

09/16 -- 05/15 90 80 170 04/01/97
KULIS AGS

05/01 -- 09/30 151 62 213 06/01/98

10/01 -- 04/30 86 56 142 03/01/98
MCCARTHY 149 84 233 08/01/97
MURPHY DOME

05/15 -- 09/15 121 60 181 03/01/98

09/16 -- 05/14 75 56 131 03/01/98
NOME 83 63 146 03/01/98
PETERSBURG 76 62 138 03/01/98
SEWARD

05/01 -- 09/15 114 62 176 03/01/98

09/16 -- 04/30 78 59 137 03/01/98
SITKA-MT. EDGECOMBE

04/01 -- 09/04 101 60 161 03/01/98

09/05 -- 03/31 83 59 142 03/01/98
SKAGWAY

05/01 -- 09/30 100 74 174 03/01/98

10/01 -- 04/30 85 73 158 03/01/98
SPRUCE CAPE

04/16 -- 09/30 98 69 167 03/01/98

10/01 -- 04/15 88 68 156 03/01/98
TANANA 83 63 146 03/01/98
UMIAT 125 107 232 08/01/97
VALDEZ

05/15 -- 09/15 105 65 170 03/01/98

09/16 -- 05/14 84 62 146 03/01/98
WASILLA 79 72 151 03/01/98
WRANGELL

05/01 -- 09/30 100 74 174 03/01/98

10/01 -- 04/30 85 73 158 03/01/98

Civilian Bulletin No. 201

Page 3
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Maximum Per Diem Rates for official travel in Alaska, Hawaii, the Commonwealths
of Puerto Rico and the Northern Mariana Islands and Possessions of the United

States by Federal Government civilian employees.

MAXIMUM MAXIMUM
LODGING M&IE PER DIEM EFFECTIVE
LOCALITY AMOUNT RATE RATE DATE
(n) + (B) (C)
[OTHER] 72 55 127 03/01/98
AMERICAN SAMOA:
AMERICAN SAMOA 73 53 126 03/01/97
GUAM :
GUAM (INCL ALL MIL INSTAL) 150 79 229 05/01/98
HAWAII:
CAMP H M SMITH 110 61 171 07/01/97
EASTPAC NAVAL COMP TELE AREA 110 61 171 07/01/97
FT. DERUSSEY 110 61 171 07/01/97
FT. SHAFTER 110 61 171 07/01/97
HICKAM AFB 110 61 171 07/01/97
HONOLULU NAVAL & MC RES CTR 110 61 171 07/01/97
ISLE OF HAWAII: HILO 80 52 132 06/01/98
ISLE OF HAWAII: OTHER 100 54 154 06/01/98
ISLE OF KAUAI
05/01 -- 11/30 115 62 177 06/01/98
12/01 -- 04/30 136 64 200 06/01/98
ISLE OF KURE 60 41 101 07/01/97
ISLE OF MAUI 112 64 176 06/01/98
ISLE OF OAHU 110 61 171 07/01/97
KANEOHE BAY MC BASE 110 61 171 07/01/97
KEKAHA PACIFIC MISSILE RANGE FAC
05/01 -- 11/30 115 62 177 06/01/98
12/01 -- 04/30 136 64 200 06/01/98
KILAUEA MILITARY CAMP 80 52 132 06/01/98
LULUALEI NAVAL MAGAZINE 110 61 171 07/01/97
NAS BARBERS POINT 110 61 171 07/01/97
PEARL HARBOR [INCL ALL MILITARY]
110 61 171 07/01/97
SCHOFIELD BARRACKS 110 61 171 07/01/97
WHEELER ARMY AIRFIELD 110 61 171 07/01/97
[OTHER] 79 62 141 06/01/93
JOHNSTON ATOLL:
JOHNSTON ATOLL 13 9 22 07/01/97
MIDWAY ISLANDS:
MIDWAY ISLANDS [INCL ALIL MIL] 60 41 101 07/01/97
NORTHERN MARIANA ISLANDS:
ROTA 105 71 176 05/01/97
SAIPAN 170 78 248 05/01/97
[OTHER] 61 53 114 05/01/97

Civilian Bulletin No. 201
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Maximum Per Diem Rates for official travel in Alaska, Hawaii, the Commonwealths
of Puerto Rico and the Northern Mariana Islands and Possessions of the United
States by Federal Government civilian employees.

MAXIMUM MAXIMUM
LODGING M&IE PER DIEM EFFECTIVE
LOCALITY AMOUNT RATE RATE DATE
(n) + (B) = (C)
PUERTO RICO:
BAYAMON
05/01 -- 11/28 108 66 174 06/01/98
11/29 -- 04/30 136 69 205 06/01/98
CAROLINA
05/01 -- 11/28 108 66 174 06/01/98
11/29 -- 04/30 136 69 205 06/01/98
DORADO 189 76 265 06/01/98
FAJARDO [INCL CEIBA, LUQUILLO & HUMACAO]
82 60 142 03/01/98
FT. BUCHANAN [INCL GSA SVC CTR, GUAYNABO]
05/01 -- 11/28 108 66 174 06/01/98
11/29 -- 04/30 136 69 205 06/01/98
LUIS MUNOZ MARIN IAP AGS
05/01 -- 11/28 108 66 174 06/01/98
11/29 -- 04/30 136 69 205 06/01/98
MAYAGUEZ 94 60 154 06/01/98
PONCE 96 67 163 06/01/98
ROOSEVELT ROADS & NAV STA
82 60 142 03/01/98
SABANA SECA [INCL ALL MILITARY]
05/01 -- 11/28 108 66 174 06/01/98
11/29 -- 04/30 136 69 205 06/01/98
SAN JUAN & NAV RES STA
05/01 -- 11/28 108 66 174 06/01/98
11/29 -- 04/30 136 69 205 06/01/98
[OTHER] 66 54 120 06/01/98
VIRGIN ISLANDS (U.S.):
ST. CROIX
04/15 -- 12/14 109 80 189 07/01/97
12/15 -- 04/14 129 82 211 07/01/97
ST. JOHN
06/01 -- 12/15 228 79 307 07/01/97
12/16 -- 05/31 344 91 435 07/01/97
ST. THOMAS
04/15 -- 12/18 215 76 291 07/01/97
12/19 -- 04/14 322 87 409 07/01/97
WAKE ISLAND:
WAKE ISLAND 60 40 100 07/01/98
Civilian Bulletin No. 201 Page S

[FR Doc. 98-17851 Filed 7-6-98; 8:45 am]
BILLING CODE 5000-04-C
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DEPARTMENT OF DEFENSE
Department of the Navy

Notice of Intent To Prepare an
Environmental Impact Statement for
the Marine Corps Heritage Center at
Marine Corps Base Quantico, VA

Pursuant to the National
Environmental Policy Act as
implemented by the Council on
Environmental Quality regulations (40
CFR Parts 1500-1508), the U.S. Marine
Corps intends to prepare an
Environmental Impact Statement (EIS)
to evaluate the environmental effects of
constructing and operating a Heritage
Center complex at or adjacent to Marine
Corps Base (MCB) Quantico for Marine
Corps personnel, their families and the
general public. This Center would
consolidate existing interpretive and
curatorial functions that are located at
MCB Quantico, VA, and the Washington
Navy Yard, Washington, DC.

The Marine Corps Air Ground
Museum, located at MCB Quantico,
holds many of the items in the Marine
Corps collections and also provides
items to other DOD museums, the
Smithsonian Museum, and other
civilian museums. The proposed
Heritage Center would facilitate and
enhance the presentation of Marine
Corps artifacts and history, promote
professional military educational
opportunities and accommodate unique
military events and conferences.
Currently, the dispersed locations used
to protect the heritage of the Marine
Corps do not have adequate facilities for
preservation of artifacts or adequate
space for displays and historic
interpretation presentations.

Locations on and off-base that meet
requirements for siting the Heritage
Center will be evaluated in the EIS. The
siting criteria includes sufficient size
and suitability in order to accommodate
facilities (e.g., buildings, parking,
roads), and provide visual and noise
buffers; proximity to Interstate 95 and/
or U.S. Route 1 in order to facilitate
traffic to/from the site; and proximity to
MCB Quantico in order to support
educational requirements of the Base
and obtain educational and facility
support from the Base.

Environmental issues to be addressed
in the EIS include: geological resources,
biological resources, water resources,
noise, air quality, land use
compatibility, cultural resources,
socioeconomics, environmental justice,
public health and safety, transportation/
circulation, aesthetics, utilities,
hazardous materials, and solid waste.

The Marine Corps will initiate a
scoping process for the purpose of
determining the extent of issues to be
addressed and identifying the
significant issues related to this action.
The Marine Corps will a hold public
scoping meeting to assist in
identification of important issues
associated with the general
development plan of the Heritage Center
and alternative sites. The time and
location of this meeting will be
announced at a later date and advertised
in local area newspapers. Questions
regarding the scoping process should be
mailed to: Commanding Officer,
Engineering Field Activity Chesapeake,
Naval Facilities Engineering Command,
Building 212, Washington Navy Yard,
Washington, DC 20374-2121 (Attn: Mr.
Matthew Hess, code 20E), telephone
(202) 685-3062.

Dated: June 29, 1998.
Duncan Holaday,

Deputy Assistant Secretary of the Navy
(Installations and Facilities).

Lou Rae Langevin,

LT, JAGC, USN, Alternate Federal Register
Liaison Officer.

[FR Doc. 98-17833 Filed 7—6-98; 8:45 am]
BILLING CODE 3810-FF-M

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.

SUMMARY: The Acting Deputy Chief
Information Officer, Office of the Chief
Information Officer, invites comments
on the proposed information collection
requests as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before
September 8, 1998.

ADDRESSES: Written comments and
requests for copies of the proposed
information collection requests should
be addressed to Patrick J. Sherrill,
Department of Education, 600
Independence Avenue, S.W., Room
5624, Regional Office Building 3,
Washington, D.C. 20202—4651.

FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherrill (202) 708-8196.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.
SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires

that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Acting Deputy
Chief Information Officer, Office of the
Chief Information Officer, publishes this
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., new, revision, extension, existing
or reinstatement; (2) Title; (3) Summary
of the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment at
the address specified above. Copies of
the requests are available from Patrick J.
Sherrill at the address specified above.

The Department of Education is
especially interested in public comment
addressing the following issues: (1) is
this collection necessary to the proper
functions of the Department; (2) will
this information be processed and used
in a timely manner, (3) is the estimate
of burden accurate; (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected, and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: June 30, 1998.
Hazel Fiers
Acting Deputy Chief Information

Officer, Office of the Chief Information
Officer.

Office of Postsecondary Education

Type of Review: Regular
Title: Guaranty Agency Monthly
Claims and Collection Report
Frequency: Annually
Affected Public: Business or other for-
profit, State, local or Tribal Gov’t SEAs
or LEAs
Reporting and Recordkeeping Hour
Burden:
Responses: 444
Burden Hours: 2,220
Abstract: The ED Form 1189 is used
by a guaranty agency to request
payments of reinsurance for default,
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bankruptcy, death, disability claims
paid to lenders and costs incurred for
SPA, closed schools, false certification,
lender of last resort and lender referral
fee payments. Agencies use the form to
make payments owed to ED for
collections on defaulted loans.

[FR Doc. 98-17875 Filed 7-6-98; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
ACTION: Submission for OMB review;
comment request

SUMMARY: The Acting Deputy Chief
Information Officer, Office of the Chief
Information Officer, invites comments
on the submission for OMB review as
required by the Paperwork Reduction
Act of 1995.

DATES: Interested persons are invited to
submit comments on or before August 6,
1998.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Danny Werfel, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503. Requests for copies of the
proposed information collection
requests should be addressed to Patrick
J. Sherrill, Department of Education, 600
Independence Avenue, SW., Room
5624, Regional Office Building 3,
Washington, DC 20202—-4651.

FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherrill (202) 708—-8196.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.
SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Acting Deputy
Chief Information Officer, Office of the

Chief Information Officer, publishes this
notice containing proposed information
collection requests prior to submission
of these requests to OMB. Each
proposed information collection,
grouped by office, contains the
following: (1) Type of review requested,
e.g., hew, revision, extension, existing
or reinstatement; (2) Title; (3) Summary
of the collection; (4) Description of the
need for, and proposed use of, the
information; (5) Respondents and
frequency of collection; and (6)
Reporting and/or Recordkeeping
burden. OMB invites public comment at
the address specified above. Copies of
the requests are available from Patrick J.
Sherrill at the address specified above.

Dated: June 30, 1998.
Hazel Fiers,

Acting Deputy Chief Information Officer,
Office of the Chief Information Officer.

Office of Educational Research and
Improvement

Type of Review: Reinstatement.

Title: 1999 National Household
Education Survey (NHES: 99).

Frequency: Annually.

Affected Public: Individuals or
households.

Reporting and Recordkeeping Hour
Burden:

Responses: 107,155.
Burden Hours: 15,826.

Abstract: The NHES: 99 will be a
telephone survey of households
remeasuring key indicators from past
NHES surveys related to such topics as
Early Childhood Care and Program
Participation, Parent/Family
Involvement in Education; Youth Civic
Involvement, and Adult Education.
Respondents will be parents of children
from birth through 12th grade, youth
enrolled in grades 6 through 12, and
adults age 16 and older and not enrolled
in grade 12 or below. The collection will
provide information on the National
Household Education Goals which
pertain to school readiness (Goal 1),
student achievement and citizenship
(Goal 3), adult literacy and lifelong
learning (Goal 6), and parental
participation (Goal 8), and the U.S.
Department of Education’s Strategic
Plan of 1998-2000.

Office of the Under Secretary

Type of Review: New.

Title: Local Implementation of Federal
Programs.

Frequency: One time.

Affected Public: State, local or Tribal
Gov’t, SEAs or LEAs.

Reporting and Recordkeeping Hour
Burden:

Responses: 849.

Burden Hours: 872.

Abstract: The Department of
Education is charged with evaluating
Title | of ESEA and other elementary
and secondary education legislation
enacted by the 103rd Congress. These
studies will collect information on the
operations and effects at the district
level of legislative provisions and
federal assistance, in the context of state
education reform efforts. Findings will
be used in reporting to Congress and
improving information dissemination.
Respondents are local superintendents,
directors of federal programs, directors
of research and assessment, and school
principals.

[FR Doc. 98-17874 Filed 7—-6-98; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION
[CFDA No.: 84.1298]

Rehabilitation Training: Rehabilitation
Long-Term Training—Vocational
Rehabilitation Counseling; Notice
Inviting Applications for New Awards
for Fiscal Year (FY) 1999.

Purpose of Program: The
Rehabilitation Long-Term Training
program provides financial assistance
for—

(1) Projects that provide basic or
advanced training leading to an
academic degree in areas of personnel
shortages in rehabilitation as identified
by the Secretary.

(2) Projects that provide a specified
series of courses or program of study
leading to award of a certificate in areas
of personnel shortages in rehabilitation
as identified by the Secretary; and

(3) Projects that provide support for
medical residents enrolled in residency
training programs in the specialty of
physical medicine and rehabilitation.

Eligible Applicants: State agencies
and other public or nonprofit agencies
and organizations, including Indian
Tribes and institutions of higher
education, are eligible for assistance
under the Rehabilitation Long-Term
Training program.

Deadline for Transmittal of
Applications: August 31, 1998.

Deadline for Intergovernmental
Review: October 30, 1998.

Applications Available: July 10, 1998.

Available Funds: $1,900,000.

Estimated Range of Awards: $80,000
to $100,000.

Estimated Average Size of Awards:
$100,000.

Estimated Number of Awards: 19.

Note: The Department is not bound by any
estimates in this notice.
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Maximum Award: In no case does the
Secretary make an award greater than
$100,000 for a single budget period of
12 months. The Secretary rejects and
does not consider an application that
proposes a budget exceeding this
maximum amount.

Project Period: Up to 60 months.

Applicable Regulations: (a) The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR Parts 74, 75, 77, 79, 80, 81, 82,
85, and 86; and (b). The regulations for
this program in 34 CFR Parts 385 and
386.

Priorities

Absolute Priority: Under 34 CFR
75.105(c)(3) and 34 CFR 386.1(b) the
Secretary gives an absolute preference to
applications that meet the following
priority. The Secretary funds under this
competition only applications that meet
this absolute priority:

Projects that would provide training
in vocational rehabilitation counseling,
which the Secretary has identified as an
area of personnel shortage.

Invitational Priorities: Within the
absolute priority specified in this notice,
the Secretary is particularly interested
in applications that meet one of the
following invitational priorities.
However, under 34 CFR 75.105(c)(1) an
application that meets one of these
invitational priorities does not receive
competitive or absolute preference over
other applications:

Invitational Priority 1—Master’s
Program

Projects that would offer training at
the master’s level through established
graduate rehabilitation counseling
programs that are accredited by the
Council on Rehabilitation Education.

Invitational Priority 2—Doctoral
Program

Projects that would offer training at
the doctoral level through established
graduate rehabilitation counseling
programs that are accredited by the
Council on Rehabilitation Education.

For Applications Contact: The Grants
and Contracts Service Team (GCST),
U.S. Department of Education, 600
Independence Avenue, S.W., (Room
3317, Switzer Building), Washington,
D.C. 20202-2550; or call (202) 205—
8351. Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday. The preferred
method for requesting applications is to
FAX your request to (202) 205-8717.

Individuals with disabilities may
obtain a copy of the application package
in an alternate format by contacting the
GCST. However, the Department is not
able to reproduce in an alternate format
the standard forms included in the
application package.

For Further Information Contact:
Sylvia Johnson, U.S. Department of
Education, 600 Independence Avenue,
S.W., (Room 3318, Switzer Building),
Washington, D.C. 20202—-2649.
Telephone (202) 205-9312. Individuals
who use a telecommunications device
for the deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877-8339 between 8 a.m. and 8
p.m., Eastern time, Monday through
Friday.

Individuals with disabilities may
obtain this document in an alternate
format (e.g., Braille, large print,
audiotape, or computer diskette) on
request to the contact person listed in
the preceding paragraph.

Electronic Access to This Document

Anyone may view this document, as
well as all other Department of
Education documents published in the
Federal Register, in text or portable
document format (pdf) on the World
Wide Web at either of the following
sites:

http://ocfo.ed.gov/fedreg.htm
http://www.ed.gov/news.html

To use the pdf you must have the
Adobe Acrobat Reader Program with
Search, which is available free at either
of the previous sites. If you have
questions about using the pdf, call the
U.S. Government Printing Office toll
free at 1-888—293-6498.

Anyone may also view these
documents in text copy only on an
electronic bulletin board of the
Department. Telephone: (202) 219-1511
or, toll free, 1-800-222-4922. The
documents are located under Option
G—Files/Announcements, Bulletin and
Press Releases.

Note: The official version of a document is
the document published in the Federal
Register.

Program Authority: 29 U.S.C. 774.
Dated: June 30, 1998.
Judith E. Heumann,

Assistant Secretary for Special Education and
Rehabilitative Services.

[FR Doc. 98-17949 Filed 7—6-98; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Savannah
River Site

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: Pursuant to the provisions of
the Federal Advisory Committee Act
(Pub. L. 92-463, 86 Stat. 770) notice is
hereby given of the following Advisory
Committee meeting: Environmental
Management Site-Specific Advisory
Board (EM SSAB), Savannah River Site.
DATES AND TIMES:

Monday, July 27, 1998:
1:00 p.m. (Nuclear Materials
Management Subcommittee)
6:30 p.m.—=7:00 p.m. (Public Comment
Session)
7:00 p.m.—9:00 p.m. (Individual
Subcommittee Meetings)
Tuesday, July 28, 1998:
8:30 a.m.—4:00 p.m.
ADDRESSES: All meetings will be held at:
University of South Carolina—Aiken, 71
University Parkway, Aiken, South
Carolina 29801.

FOR FURTHER INFORMATION CONTACT:
Gerri Flemming, Public Accountability
Specialist, Environmental Restoration
and Solid Waste Division, Department
of Energy Savannah River Operations
Office, P.O. Box A, Aiken, S.C. 29802;
(803) 725-5374.

SUPPLEMENTARY INFORMATION: Purpose of
the Board: The purpose of the Board is
to make recommendations to DOE and
its regulators in the areas of
environmental restoration, waste
management and related activities.

Tentative Agenda
Monday, July 27, 1998

1:00 p.m.
Nuclear materials management
6:30 p.m.
Public comment session (5-minute
rule)
7:00 p.m.
Issues-based subcommittee meetings
9:00 p.m.
Adjourn

Tuesday, July 28, 1998

8:30 a.m.

Approval of minutes, agency updates
(015 minutes)

Public comment session (5-minute
rule) (010 minutes)

Nuclear materials management
subcommittee (O 1 hour 30 minutes)

—Surplus Plutonium Draft
Environmental Impact Statement

—SRS Draft Spent Nuclear Fuel
Environmental Impact Statement
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—Nuclear Regulatory Commission
pilot program—receiving basin for
offsite fuels

—National Academy of Science
presentation (tentative)

Defense Nuclear Facilities Safety
Board (tentative: 030 minutes)

Intersite workshop trip report (015
minutes)

Environmental Management
integration position (030 minutes)

—SRS Citizens’ Advisory Board home
page demonstration

12:00 p.m.

Lunch

Environmental remediation and waste
management subcommittee report
(01 hour 30 minutes)

Administrative subcommittee report
(O30 minutes)

—Bylaws ammendment proposal

—Election of budget chair

Risk management & future use
subcommittee report (01 hour)

Outreach subcommittee report (015
minutes)

Public comment session (5-minute
rule) (010 minutes)

4:00 p.m.

Adjourn

If necessary, time will be allotted after
public comments for items added to the
agenda, and administrative details. A
final agenda will be available at the
meeting Monday, July 27, 1998.

Public Participation: The meeting is
open to the public. Written statements
may be filed with the Committee either
before or after the meeting. Individuals
who wish to make oral statements
pertaining to agenda items should
contact Gerri Flemming’s office at the
address or telephone number listed
above. Requests must be received 5 days
prior to the meeting and reasonable
provision will be made to include the
presentation in the agenda. The
Designated Federal Officer is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business. Each individual
wishing to make public comment will
be provided a maximum of 5 minutes to
present their comments.

Minutes: The minutes of this meeting
will be available for public review and
copying at the Freedom of Information
Public Reading Room, 1E-190, Forrestal
Building, 1000 Independence Avenue,
SW, Washington, DC 20585 between
9:00 a.m. and 4 p.m., Monday -Friday
except Federal holidays. Minutes will
also be available by writing to Gerri
Flemming, Department of Energy
Savannah River Operations Office, P.O.
Box A, Aiken, S.C. 29802, or by calling
her at (803) 725-5374.

Issued at Washington, DC on June 29, 1998.
Rachel M. Samuel,

Deputy Advisory Committee Management
Officer.

[FR Doc. 98-17926 Filed 7—6-98; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Department
of Energy, Los Alamos National
Laboratory

AGENCY: Department of Energy.
ACTION: Notice of Open Meeting.

SUMMARY: Pursuant to the provisions of
the Federal Advisory Committee Act
(Pub. L. 92-463, 86 Stat. 770) notice is
hereby given of the following Advisory
Committee meeting: Environmental
Management Site-Specific Advisory
Board (EM SSAB), Los Alamos National
Laboratory

DATES: Tuesday, July 28, 1998: 6:00
p.-m.—9:00 p.m.; 6:30 p.m. to 7:00 p.m.
(public comment session)

ADDRESSES: El Convento (near the U.S.
Post Office), 1 Bond Street, Espafiola,
New Mexico.

FOR FURTHER INFORMATION CONTACT: Ms.
Ann DuBois, Northern New Mexico
Citizens’ Advisory Board, Los Alamos
National Laboratory, 528 35th Street,
Los Alamos, New Mexico 87544, (505)
665-5048.

SUPPLEMENTARY INFORMATION: Purpose of

the Board: The purpose of the Advisory

Board is to make recommendations to

DOE and its regulators in the areas of

environmental restoration, waste

management, and related activities.
Tentative Agenda:

6:00 p.m. Call to Order by DOE

6:00 p.m. Welcome by Chair, Roll Call,
Approval of Agenda and Minutes

6:30 p.m. Public Comments

7:00 p.m. Break

7:15 p.m. Board Business

9:00 p.m. Adjourn

Public Participation: The meeting is
open to the public. The public may file
written statements with the Committee,
either before or after the meeting. A
sign-up sheet will also be available at
the door of the meeting room to indicate
a request to address the Board.
Individuals who wish to make oral
presentations, other than during the
public comment period, should contact
Ms. Ann DuBois at (505) 665-5048 five
(5) business days prior to the meeting to
request that the Board consider the item
for inclusion at this or a future meeting.
The Designated Federal Officer is
empowered to conduct the meeting in a

fashion that will facilitate the orderly
conduct of business.

Minutes: The minutes of this meeting
will be available for public review and
copying at the Freedom of Information
Public Reading Room, 1E-190, Forrestal
Building, 1000 Independence Avenue,
SW, Washington, DC 20585 between
9:00 a.m. and 4 p.m., Monday-Friday,
except Federal holidays. Minutes will
also be available by writing to Mr. Mat
Johansen, Deputy Designated Federal
Officer, Department of Energy, Los
Alamos Area Office, 528 35th Street, Los
Alamos, NM 87185-5400.

Issued at Washington, DC on July 1, 1998.
Rachel M. Samuel,

Deputy Advisory Committee Management
Officer.

[FR Doc. 98-17939 Filed 7-6-98; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Secretary of Energy Advisory Board,;
Notice of Open Meeting

AGENCY: Department of Energy.

SUMMARY: Consistent with the
provisions of the Federal Advisory
Committee Act (Pub. L. 92-463, 86 Stat.
770), notice is hereby given of the
following advisory committee meeting:
Name: Secretary of Energy Advisory
Board—Task Force on Education.

DATES AND TIMES: Monday, July 20, 1998,
8:30 am-3:30 pm.

ADDRESSES: U.S. Department of Energy,
DOE Training Center (Suite 800), 950
L’Enfant Plaza, SW, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Bruce Bornfleth, Secretary of Energy
Advisory Board (AB-1), U.S.
Department of Energy, 1000
Independence Avenue, SW,
Washington, D.C. 20585, (202) 586-4040
or (202) 586—6279 (fax).

SUPPLEMENTARY INFORMATION: The
purpose of the Task Force on Education
is to provide information and
recommendations to the Secretary of
Energy Advisory Board on ways to make
the Department’s scientific, technical
and supercomputing capabilities more
available to our Nation’s schools,
colleges and universities, and to provide
recommendations on how the
Department can best enhance science,
technology, engineering and
mathematics education in the United
States. The Task Force on Education
will prepare a report for submission to
the Secretary of Energy Advisory Board.
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Tentative Agenda
Monday, July 20, 1998

8:30-8:45 am—Welcome and Opening
Remarks—Dr. Hanna Gray, Task
Force Chair

8:45-11:30 am—Discussion of Scientific
Literacy—Facilitated by Dr. Leon
Lederman

11:30-12:30 pm—Lunch Break

12:30-2:45 pm—Presentation &
Discussion of Teacher Training—
Facilitated by Dr. Hanna Gray

2:45-3:15 pm—Discussion of Task Force
Action Plan—Facilitated by Dr.
Hanna Gray

3:15-3:30 pm—~Public Comment Period

This agenda is subject to change. The
final agenda will be available at the
meeting.

Public Participation: The Chair of the
Task Force is empowered to conduct the
meeting in a fashion that will, in the
Chairman’s judgment, facilitate the
orderly conduct of business. During its
meeting in Washington, DC., the Task
Force welcomes public comment.
Members of the public will be heard in
the order in which they sign up at the
beginning of the meeting. The Task
Force will make every effort to hear the
views of all interested parties. Written
comments may be submitted to Skila
Harris, Executive Director, Secretary of
Energy Advisory Board, AB-1, U.S.
Department of Energy, 1000
Independence Avenue, SW,
Washington, DC 20585.

Minutes: Minutes and a transcript of
the meeting will be available for public
review and copying approximately 30
days following the meeting at the
Freedom of Information Public Reading
Room, 1E-190 Forrestal Building, 1000
Independence Avenue, SW,
Washington, DC, between 9:00 AM and
4:00 PM, Monday through Friday except
Federal holidays. Information on the
Task Force on Education and future
reports may be found at the Secretary of
Energy Advisory Board’s web site,
located at http://www.hr.doe.gov/seab.

Issued at Washington, DC, on July 1, 1998.
Rachel M. Samuel,

Deputy Advisory Committee Management
Officer.

[FR Doc. 98-17940 Filed 7-6-98; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER98-2783-000]

Bridgeport Energy L.L.C.; Notice of
Issuance of Order

June 30, 1998.

Bridgeport Energy L.L.C. (Bridgeport)
filed an application for Commission
authorization to engage in wholesale
power sales at market-based rates, and
for certain waivers and authorizations.
In particular, Bridgeport requested that
the Commission grant blanket approval
under 18 CFR Part 34 of all future
issuances of securities and assumptions
of liabilities by Bridgeport. On June 24,
1998, the Commission issued an Order
Accepting For Filing Market-Based
Rates (Order), in the above-docketed
proceeding.

The Commission’s June 24, 1998
Order granted the request for blanket
approval under Part 34, subject to the
conditions found in Ordering
Paragraphs (C), (D), and (F):

(C) Within 30 days of the date of
issuance of this order, any person
desiring to be heard or to protest the
Commission’s blanket approval of
issuances of securities or assumptions of
liabilities by Bridgeport should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure, 18 CFR 385.211
and 385.214.

(D) Absent a request to be heard
within the period set forth in Ordering
Paragraph (C) above, Bridgeport is
hereby authorized to issue securities
and assume obligations and liabilities as
guarantor, indorser, surety or otherwise
in respect of any security of another
person; provided that such issue or
assumption is for some lawful object
within the corporate purposes of
Bridgeport, compatible with the public
interest, and reasonably necessary or
appropriate for such purposes.

(F) The Commission reserves the right
to modify this order to require a further
showing that neither public nor private
interests will be adversely affected by
continued Commission approval of
Bridgeport’s issuances of securities or
assumptions of liabilities. . . .

Notice is hereby given that the
deadline for filing motions to intervene

or protests, as set forth above, is July 24,
1998.

Copies of the full text of the Order are
available from the Commission’s Public
Reference Branch, 888 First Street, N.E.,
Washington, D.C. 20426.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17882 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. GT98-70-000]

Colorado Interstate Gas Company;
Notice of Filing of Refund Report

June 30, 1998.

Take notice that on June 26, 1998,
Colorado Interstate Gas Company (CIG)
filed a refund report pursuant to Docket
No. RP98-217-000. Refunds were paid
by CIG on June 12, 1998.

CIG states that the report summarizes
refunds made by CIG to its customers
for the period January 1, 1997 through
December 31, 1997, pursuant to Docket
No. RP98-217-00.

CIG states that copies of CIG’s filing
have been served on CIG’s
transportation customers, interested
state commissions, and all parties to the
proceedings.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE, Washington, DC
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed on or before July 7, 1998. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17897 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-218-001]

Colorado Interstate Gas Company;
Notice of Tariff Filing

June 30, 1998.

Take notice that on June 25, 1998,
Colorado Interstate Gas Company (CIG),
tendered for filing to become part of its
FERC Gas Tariff, First Revised Volume
No. 1, the Tariff sheets listed in
Appendix A to the filing, to be effective
June 15, 1998.

CIG states the tariff sheets are filed in
compliance with Order issued June 10,
1998 in Docket No. RP98-218-000. This
Order approved CIG’s Park and Loan
Service subject to conditions and further
review. CIG further states it has
requested waiver of Section 154.203(b)
of the Commission’s Regulations to
make some minor housekeeping
changes and has responded to questions
asked in the Order.

CIG states that copies of this
compliance filing have been served on
CIG’s jurisdictional customers and
public bodies.

Any person desiring to protest this
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE, Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17899 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. GT98-63-000]

Columbia Gas Transmission
Corporation; Notice of Refund Report

June 30, 1998.

Take notice that on June 25, 1998,
Columbia Gas Transmission Corporation
(Columbia) filed a refund report to
comply with the settlement of the Gas

Research Institute’s (GRI) Docket No.
RP98-217-001.

On June 10, 1998 Columbia passed on
the 1997 refund received on May 29,
1998, from the GRI, as a result of the
settlement in Docket RP98-217-001.
This Docket was approved by the
Federal Energy Regulatory Commission
(Commission) on April 29, 1998. The
refund credits made on June 10, 1998
reflected Columbia’s eligible firm
customers pro rata amounts.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
0426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed on or before July 7, 1998. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17890 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-255-000]

Columbia Gas Transmission
Corporation; Notice of Proposed
Changes in FERC Gas Tariff

June 30, 1998.

Take notice that on June 24, 1998,
Columbia Gas Transmission Corporation
(Columbia) tendered for filing as part of
its FERC Gas Tariff, Second Revised
Volume No. 1, the following revised
sheet bearing a proposed effective date
of August 1, 1998:

Fifth Revised Sheet No. 456

Columbia states that pursuant to the
Commission’s Order issued April 16,
1998 in Docket No. RM96-1-007 (Order
No. 587—-G) Standards for Business
Practices of Interstate Natural Gas
Pipelines, Columbia tenders for filing
the above listed tariff sheet adopting
Version 1.2 as the current GISB
standards. Columbia is also revising
Sheet No. 456 to incorporate, by
reference, Standard 4.3.16 (Version 1.2)

which states that documents identified
in GISB Standard 4.3.6 should be made
available in HTML or RTF format.

Columbia states that copies of its
filing have been mailed to all firm
customers, interruptible customers, and
affected state commissions.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any peson wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17901 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. GT98-62-000]

Columbia Gulf Transmission
Company; Notice of Refund Report

June 30, 1998.

Take notice that on June 25, 1998,
Columbia Gulf Transmission Company
(Columbia Gulf) filed a refund report to
comply with the settlement of the Gas
Research Institute’s (GRI) Docket No.
RP98-217-001.

On June 10, 1998, Columbia Gulf
passed on the 1997 refund received on
May 29, 1998, from the GRI, as a result
of the settlement in Docket RP98-217—
001. This Docket was approved by the
Federal Energy Regulatory Commission
(Commission) on April 29, 1998. The
refund credits made on June 10, 1998
reflected Columbia Gulf’s eligible firm
customers pro rata amounts.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
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filed on or before July 7, 1998. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17889 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-256-000]

Columbia Gulf Transmission
Company; Notice of Proposed
Changes in FERC Gas Tariff

June 30, 1998.

Take notice that on June 24, 1998,
Columbia Gulf Transmission Company
(Columbia Gulf) tendered for filing as
part of its FERC Gas Tariff, Second
Revised Volume No. 1, the following
revised sheet, bearing a proposed
effective date of August 1, 1998:

Second Revised Sheet No. 286

Columbia Gulf states that pursuant to
the Commission’s Order issued April
16, 1998 in Docket No. RM96-1-007
(Order No. 587-G) Standards for
Business Practices of Interstate Natural
Gas Pipelines, Columbia Gulf tenders
for filing the above listed tariff sheet
adopting Version 1.2 as the current
GISB standards. Columbia Gulf is also
revising Sheet No. 286 to incorporate,
by reference, Standard 4.3.16 (Version
1.2) which states that documents
identified in GISB Standard 4.3.6
should be made available in HTML or
RTF format.

Columbia Gulf states that copies of its
filing have been mailed to all firm
customers, interruptible customers, and
affected state commissions.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed as proved in Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be

taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17902 Filed: 7-6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. ER98-2680-000, ER98-2681—
000 and ER98-2682-000]

Duke Energy Moss Landing LLC, Duke
Energy Morro Bay LLC, Duke Energy
Oakland LLC; Notice of Issuance of
Order

June 30, 1998.

Duke Energy Moss Landing LLC
(Duke/Moss Landing), Duke Energy
Morro Bay LLC (Duke/Morro Bay), and
Duke Energy Oakland LLC (Duke/
Oakland), three separate subsidiaries of
Duke Energy Corporation, filed separate
proposals to sell power at wholesale at
market-based rates. The power the
applicants propose to sell at market-
based rates will be produced from three
generating units they are in the process
of acquiring from Pacific Gas & Electric
Company. Their applications also
requested certain waivers and
authorizations. In particular, Duke/Moss
Landing, Duke/Morro Bay, and Duke/
Oakland requested that the Commission
grant blanket approval under 18 CFR
Part 34 of all future issuances of
securities and assumptions of liabilities
by Duke/Moss Landing, Duke/Morro
Bay, and Duke/Oakland. On June 25,
1998, the Commission issued an Order
Accepting For Filing Proposed Tariffs
For Market-Based Power Sales (Order),
in the above-docketed proceedings.

The Commission’s June 25, 1998
Order granted the request for blanket
approval under Part 34, subject to the
conditions found in Ordering
Paragraphs (E), (F), and (H):

(E) Within 30 days of the date of
issuance of this order, any person
desiring to be heard or to protest the
Commission’s blanket approval of
issuances of securities or assumptions of
liabilities should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice

and Procedure, 18 CFR 385.211 and
385.214.

(F) Absent a request to be heard
within the period set forth in Ordering
Paragraph (E) above, Duke/Moss
Landing, Duke/Morro Bay, and Duke/
Oakland are hereby authorized to issue
securities and assume obligations and
liabilities as guarantor, indorser, surety
or otherwise in respect of any security
of another person; provided that such
issue or assumption is for some lawful
object within the corporate purposes of
Duke/Moss Landing, Duke/Morro Bay,
and Duke/Oakland, compatible with the
public interest, and reasonably
necessary or appropriate for such
purposes.

(H) The Commission reserves the right
to modify this order to require a further
showing that neither public nor private
interests will be adversely affected by
continued Commission approval of
issuances of securities or assumptions of
liabilities * * *.

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is July 27,
1998.

Copies of the full text of the Order are
available from the Commission’s Public
Reference Branch, 888 First Street, NE.,
Washington, DC 20426.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17881 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER98-2624—-000]

Duke Energy New Smyrna Beach
Power Company Ltd., L.L.P.; Notice of
Issuance of Order

June 30, 1998.

Duke Energy New Smyrna Beach
Power Company Ltd., L.L.P. (Duke New
Smyrna), an indirect wholly-owned
subsidiary of Duke Energy Corporation,
filed an application requesting
Commission authorization to sell
electric capacity and energy at market-
based rates, and for certain waivers and
authorizations. In particular, Duke New
Smyrna requested that the Commission
grant blanket approval under 18 CFR
Part 34 of all future issuances of
securities and assumptions of liabilities
by Duke New Smyrna. On June 25,
1998, the Commission issued an Order
Accepting For Filing Proposed Tariffs
For Market-Based Power Sales And
Reassignment Of Transmission Capacity
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(Order), in the above-docketed
proceeding.

The Commission’s June 25, 1998
Order granted the request for blanket
approval under Part 34, subject to the
conditions found in Ordering
Paragraphs (G), (H), and (J):

(G) Within 30 days of the date of this
order any person desiring to be heard or
to protest the Commission’s blanket
approval of issuances of securities or
assumptions of liabilities by Duke New
Smyrna should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure, 18 CFR 385.211
and 385.214.

(H) Absent a request to be heard
within the period set forth in Ordering
Paragraph (G) above, Duke New Smyrna
is hereby authorized to issue securities
and assume obligations and liabilities as
guarantor, indorser, surety or otherwise
in respect of any security of another
person; provided that such issue or
assumption is for some lawful object
within the corporate purposes of Duke
New Smyrna, compatible with the
public interest, and reasonably
necessary or appropriate for such
purposes.

(J) The Commission reserves the right
to modify this order to require a further
showing that neither public nor private
interests will be adversely affected by
continued Commission approval of
Duke New Smyrna’s issuances of
securities or assumptions of liabilities
* * *.

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is July 27,
1998.

Copies of the full text of the Order are
available from the Commission’s Public
Reference Branch, 888 First Street, N.E.,
Washington, D.C. 20426.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17880 Filed 7—6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. GT98-69-000]

East Tennessee Natural Gas Company;
Notice of Refund Report

June 30, 1988.
Take notice that on June 26, 1998,
East Tennessee Natural Gas Company

(East Tennessee) filed a refund report
pursuant to Ordering Paragraph (c) of
the Commission’s February 22, 1995,
order in Gas Research Institute (GRI),
Docket No. RP95-124-000.

East Tennessee states that East
Tennessee received a refund from GRI
in the amount of $225,767.

East Tennessee states that it has these
refunded amounts to firm transportation
customers that received nondiscounted
service during 1997 by adjustments to
their June invoices.

East Tennessee states that copies of
this filing have been mailed to each of
East Tennessee’s customers and
interested state commissions.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE, Washington, DC
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed on or before July 7, 1998. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17896 Filed 7—-6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. GT98-65-000]

El Paso Natural Gas Company; Notice
of Report of GRI Refunds

June 30, 1998.

Take notice that on June 26, 1998, El
Paso Natural Gas Company (El Paso)
submitted its Report of Gas Research
Institute (GRI) Refunds for 1997
pursuant to Subpart F of Part 154 of the
Commission’s Regulations and ordering
paragraph (C) of the Commission’s order
issued on February 22, 1995 at Docket
No. RP95-124-000.

On May 29, 1998, El Paso received a
refund from GRI for overcollections for
the calendar year 1997 in the amount of
$435,572.00. On June 11, 1998, El Paso
states that it refunded its eligible firm

shippers as required by the February 22,
1995 order by crediting each shipper’s
applicable transportation invoice.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed on or before July 7, 1998. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17892 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP97-287-019]

El Paso Natural Gas Company; Notice
of Compliance Filing

June 30, 1998.

Take notice that on June 26, 1998, El
Paso Natural Gas Company (El Paso)
tendered for filing a Letter Agreement
between El Paso and Dynegy Marketing
and Trade, formerly Natural Gas
Clearinghouse.

El Paso states that the Letter
Agreement is being filed to comply with
the Commission’s order issued June 11,
1998 at Docket Nos. RP97-287-010 et
al. and is proposed to become effective
on that date.

Any person desiring to protest this
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE, Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings,
Copies of this filing are on file with the
Commission and are available for public
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inspection in the Public Reference
Room.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17898 Filed 7-6—98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP98-611-000]

Florida Gas Transmission Company;
Notice of Request Under Blanket
Authorization

June 30, 1998.

Take notice that on June 15, 1998,
Florida Gas Transmission Company
(FGT), 1400 Smith Street, Houston,
Texas 77002, filed in Docket No. CP98—
611-000 a request pursuant to Sections
157.205 and 157.211 of the
Commission’s Regulations under the
Natural Gas Act (18 CFR 157.205,
157.211) for authorization to certificate
the existing Carencro Meter Station and
appurtenant facilities in Lafayette
Parish, Louisiana, constructed under
FGT’s blanket certificate issued in
Docket No. CP82-553-000 pursuant to
Section 7 of the Natural Gas Act, all as
more fully set forth in the request that
is on file with the Commission and open
to public inspection.

FGT states that the delivery point is
not prohibited by its existing tariff and
that it has sufficient capacity to
accomplish deliveries without
deteriment or disadvantage to other
customers. The proposed delivery point
will not have an effect on FGT’s peak
day and annual deliveries and the total
volumes delivered will not exceed total
volumes authorized prior to this
request.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to Section
157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed to
be authorized effective the day after the

time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17885 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. GT98-61-000]

Florida Gas Transmission Company;
Notice of Refund Report

June 30, 1998.

Take notice that on June 25, 1998,
Florida Gas Transmission Company
(FGT) tendered for filing a refund report
reflecting a Gas Research Institute (GRI)
refund received May 29, 1998, which
FGT refunded to its eligible firm
shippers on June 12, 1998.

In compliance with the Commission’s
February 22, 1995 Order in Docket No.
RP95-124-000, FGT states that it has
allocated refunds of $985,562 to firm
shippers on a pro rata basis based on
amounts paid through GRI surcharges
during 1997.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE, Washington, DC
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed on or before July 7, 1998. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17909 Filed 7—6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-254—-000]

Kern River Gas Transmission
Company; Notice of Proposed
Changes in FERC Gas Tariff

June 30, 1998.

Take notice that on June 24, 1998,
Kern River Gas Transmission Company
(Kern River) tendered for filing as part
of its FERC Gas Tariff, First Revised
Volume No. 1, the following tariff
sheets, to become effective August 1,
1998.

First Revised Sheet No. 82—-A

First Revised Sheet No. 101-A
Fourth Revised Sheet No. 128
Fourth Revised Sheet No. 129
Fourth Revised Sheet No. 131

Kern River states that the purpose of
this filing is to submit tariff sheets
which implement Version 1.2 of the
GISB standards pursuant to Order No.
587-G and as required by Section
284.10(b) of the Commission’s
regulations.

Kern River states that a copy of this
filing has been served upon its
customers and interested state
regulatory commissions.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17900 Filed 7—6-98; 8:45 am]
BILLING CODE 6717-01-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. GT98-68-000]

KN Interstate Gas Transmission Co.;
Notice of Refund Report Filing

June 30, 1998.

Take notice that on June 26, 1998, KN
Interstate Gas Transmission Co. (KNI)
filed a refund report pursuant to the
Commission’s February 22, 1995 Order
issued in Docket No. RP95-124-000.
The refund report shows the refund
received by KNI from Gas Research
Institute overcollections in the amount
of $238,004 and the pro rata allocation
of that refund amount to KNI’s eligible
firm customers.

KNI states that copies of the filing
were served upon all affected firm
customers of KNI and applicable state
agencies.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed on or before July 7, 1998. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of the filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17895 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. GT98-66-000]

Mojave Pipeline Company; Notice of
Report of GRI Refunds

June 30, 1998.

Take notice that on June 26, 1998,
Mojave Pipeline Company (Mojave)
submitted its Report of Gas Research
Institute (GRI) Refunds for 1997
pursuant to Subpart F of Part 154 of the
Commission’s Regulations and ordering
paragraph (C) of the Commission’s order

issued on February 22, 1995 at Docket
No. RP95-124-000.

On May 29, 1998, Mojave received a
refund from GRI for overcollections for
the calendar year 1997 in the amount of
$204,730.00. on June 11, 1998, Mojave
states that it refunded its eligible firm
shippers as required by the February 22,
1995 order by crediting each shipper’s
applicable transportation invoice.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed on or before July 7, 1998. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17893 Filed 7—-6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-259-000]

NorAm Gas Transmission Company;
Notice of Proposed Changes in FERC
Gas Tariff

June 30, 1998.

Take notice that on June 26, 1998,
NorAm Gas Transmission Company
(NGT) tendered for filing as part of its
FERC Gas Tariff, Fourth Revised
Volume No. 1, the following revised
tariff sheets to be effective November 1,
1998:

Thirteenth Revised Sheet No. 5
Thirteenth Revised Sheet No. 6
Fifth Revised Sheet No. 162
First Revised Sheet No. 322
Fiirst Revised Sheet No. 323

NGT states that the purpose of this
filing is to implement an Electric Power
Costs (EPC) Tracker designed to recover
the cost of electric power consumed in
the operation of electric compressors on
NGT’s system. NGT further states that
the EPC Tracker proposed in its filing
will not result in incremental fuel costs
to its shippers.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17905 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP98-630-000]

Northern Natural Gas Company; Notice
of Request Under Blanket
Authorization

June 30, 1998.

Take notice that on June 23, 1998,
Northern Natural Gas Company
(Northern), 1111 South 103rd Street,
Omaha, Nebraska 68103-0330, filed in
Docket No. CP98-630-000 a request
pursuant to Sections 157.205 and
157.216 of the Commission’s
Regulations under the Natural Gas Act
(18 CFR 157.205 and 157.216) for
permission and approval to abandon, by
removal, 12 small volume measuring
stations located in lowa. Northern
makes such request under its blanket
certificate issued in Docket No. CP82—
401-000 pursuant to Section 7 of the
Natural Gas Act, all as more fully set
forth in the request on file with the
Commission and open to public
inspection.

Northern states that ten landowners in
Dallas County, lowa; one landowner in
Buchanan County; and one landowner
in Boone County, lowa have all, through
written consent, requested that Northern
remove the respective small volume
measuring station from their property.
In their request, each end-user
specifically stated that they no longer
desire natural gas service.

Any person or the Commission’s staff
may, within 45 days after issuance of



36674

Federal Register/Vol. 63, No. 129/ Tuesday, July 7, 1998/Notices

the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to Section
157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17907 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98—257-000]

Northwest Pipeline Corporation; Notice
of Compliance Filing

June 30, 1998.

Take notice that on June 25, 1998,
Northwest Pipeline Corporation
(Northwest) tendered for filing as part of
its FERC Gas Tariff, Third Revised
Volume No. 1, the following tariff
sheets, to become effective August 1,
1998:

Fourth Revised Sheet No. 212
First Revised Sheet No. 265-B
Fourth Revised Sheet No. 279
First Revised Sheet No. 279-C
Fifth Revised Sheet No. 280
Third Revised Sheet No. 281
Sixth Revised Sheet No. 282

Northwest states that the purpose of
this filing is to submit tariff sheets
which implement Version 1.2 of the
GISB standards pursuant to Order No.
587-G and as required by Section
284.10(b) of the Commission’s
regulations.

Northwest states that a copy of this
filing has been served upon Northwest’s
customers and interested state
regulatory commissions.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be

filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17903 Filed 7—-6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER98-2878-000]

Ormond Beach Power Generation,
L.L.C.; Notice of Issuance of Order

June 30, 1998.

Ormond Beach Power Generation,
L.L.C. (Ormond Beach) filed an
application for Commission
authorization for market-based rates for
the wholesale sale of electric power
from an electric generating facility it is
acquiring in Oxnard, California, and for
certain waivers and authorizations. In
particular, Ormond Beach requested
that the Commission grant blanket
approval under 18 CFR Part 34 of all
future issuances of securities and
assumptions of liabilities by Ormond
Beach. On June 24, 1998, the
Commission issued an Order Accepting
For Filing Tariff For Market-Based
Power Sales Rates (Order), in the above-
docketed proceeding.

The Commission’s June 24, 1998
Order granted the request for blanket
approval under Part 34, subject to the
conditions found in Ordering
Paragraphs (D), (E), and (G):

(D) Within 30 days of the date of this
order, any person desiring to be heard
or to protest the Commission’s blanket
approval of issuances of securities or
assumptions of liabilities by Ormond
Beach should file a motion to intervene
or protest with the Federal Energy
Regulatory Commission, 888 First
Street, N.E., Washington, D.C. 20426, in
accordance with Rules 211 and 214 of
the Commission’s Rules of Practice and
Procedure, 18 CFR 385.211 and 385.214.

(E) Absent a request to be heard
within the period set forth in Ordering
Paragraph (D) above, Ormond Beach is
hereby authorized to issue securities
and assume obligations and liabilities as
guarantor, indorser, surety or otherwise

in respect of any security of another
person; provided that such issue or
assumption is for some lawful object
within the corporate purposes of
Ormond Beach, compatible with the
public interest, and reasonably
necessary or appropriate for such
purposes.

(G) The Commission reserves the right
to modify this order to require a further
showing that neither public nor private
interests will be adversely affected by
continued Commission approval of
Ormond Beach’s issuances of securities
or assumptions of liabilities. . . .

Notice is hereby given that the
deadline for filing motions to intervene
or protests, as set forth above, is July 24,
1998.

Copies of the full text of the Order are
available from the Commission’s Public
Reference Branch, 888 First Street, NE,
Washington, DC 20426.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17883 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 77-110]

Pacific Gas and Electric Company;
Notice Extending Time To File
Responses

June 30, 1998.

On May 19, 1998, a notice was issued
extending until June 15, 1998 the time
to file comments on Pacific Gas and
Electric Company’s (PG&E) March 31,
1998 submittal in this proceeding
intended to implement fishery
recommendations for the Potter Valley
Project No. 77 that were jointly
developed by PG&E with federal and
state resource agencies (63 FR 28502).
On June 24, 1998, PG&E requested an
extension of time until July 10, 1998 to
respond to the motions to intervene and
protests of the Sonoma County Water
Agency and the Round Valley Indian
Tribes. An answer may not be made to
a protest unless otherwise ordered by
the decisional authority (18 CFR
385.213(a)(2)). Because the Round
Valley Tribes have submitted an
alternative proposal to PG&E’s proposal
and because it may otherwise assist the
Commission’s deliberations in this
matter, responses to submittals made by
June 15, 1998 will be permitted, and the
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period for such responses is extended to
July 10, 1998.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17884 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. GT98-60-000]

PG&E Gas Transmission, Northwest
Corporation; Notice of Refund Report

June 30, 1998.

Take notice that on June 25, 1998,
PG&E Gas Transmission, Northwest
Corporation (PG&E GT-NW) tendered
for filing a report of refunds made for
calendar year 1997 in accordance with
the Commission’s Order of September
27,1996 (76 FERC 161,337 (1996)) in
Gas Research Institute (GRI) Docket No.
RP96-267—-000 and the Commission’s
Orders of February 22, 1995 (70 FERC
961,205 (1995)) and May 3, 1995 (71
FERC 161,131 (1995)) in Gas Research
Institute Docket Nos. RP95-124-000, et
al.

PG&E GT-NW asserts these Orders
required it to credit eligible firm
customers with refunds received from
GRI and to file a report with the
Commission within 15 days of making
such refunds. The refund is allocated to
customers based on each customer’s
pro-rata contributions to PG&E GT—
NW’s GRI surcharge collections on non-
discounted firm transportation during
1997, and has been reflected as credits
on customer invoices issued June 9,
1998.

PG&E GT-NW further states a copy of
this filing has been served upon its
jurisdictional customers and interested
state regulatory agencies, and will be
posted to all recipients of a share of the
refund.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed on or before July 7, 1998. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public

inspection in the Public Reference
Room.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17908 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M

inspection in the Public Reference
Room.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17888 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No GT98-59-000]

Questar Pipeline Company; Notice of
Refund Report

June 30, 1998.

Take notice that on June 24, 1998,
Questar Pipeline Company (Questar)
tendered for filing a Gas Research
Institute (GRI) Tier 1 Refund Report in
compliance with the Commission’s
February 22, 1995, Order Approving
Refund Methodology for 1994
Overcollection in Docket No. RP95-
124-000 (February 22 Order).

Questar states that on May 29, 1998,
it received a $517,396 refund from GRI,
representing an overcollection of the
1997 GRI Tier 1 funding target level set
for Questar by GRI. Questar states that
onJune 12, 1998, in compliance with
the February 22 Order, it sent the GRI
Tier 1 refund, pro rata, to its eligible
firm customers. Questar further states,
that in compliance with the February 22
Order, the GRI refund was exclusive of
interest.

Questar states that a copy of the
refund report has been served upon its
affected transportation customers who
received a refund and the Public Service
Commission of Utah and the Public
Service Commission of Wyoming.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE, Washington, DC
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed on or before July 7, 1998. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-258-000]

Sabine Pipe Line Company; Notice of
Proposed Changes in FERC Gas Tariff

June 30, 1998.

Take notice that on June 25, 1998,
Sabine Pipe Line Company (Sabine)
tendered for filing as part of its FERC
Gas Tariff, Second Revised Volume No.
1, the following tariff sheets, to become
effective August 1, 1998:

First Revised Sheet No. 285
Second Revised Sheet No. 286

Sabine states that the instant filing
reflects changes to Sabine’s Tariff
required to more closely reflect the
requirements of Sections 250.16 and
161.3(f) of the Commission’s regulations
regarding the reporting of information
related to the transportation of natural
gas on Sabine’s system with respect to
Sabine’s marketing affiliate.

Sabine states that copies of this filing
are being mailed to its customers, state
commissions and other interested
parties.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the Commissin’s
Rules and Regulations. All such motions
or protests must be filed as provided in
Section 154.210 of the Commission’s
Regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17904 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. GT98-64-000]

Southern Natural Gas Company;
Notice of Refund Report

June 30, 1998.

Take notice that on June 25, 1998
Southern Natural Gas Company
(Southern) tendered for filing with the
Commission a Refund Report reflecting
its refund of certain amounts to its
eligible firm shippers. These amounts
represent a flow-through of refunds
received from the Gas Research Institute
(GRI).

The report states that Southern
refunded $1,546,985 to its eligible
shippers on June 12, 1998, which
represents the amount received from
GRI as required by the Commission’s
Order dated February 22, 1996.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.W., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed on or before July 7, 1998. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17891 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. GT98-67-000]

Tennessee Gas Pipeline Company;
Notice of Refund Report

June 30, 1998.

Take notice that on June 26, 1998,
Tennessee Gas Pipeline Company
(Tennessee) tendered for filing a refund
report pursuant to Ordering Paragraph
(c) of the Commission’s February 22,
1995, order in Gas Research Institute
(GRI), Docket No. RP95-124-000.

Tennessee states that Tennessee
received a refund from GRI in the
amount of $1,170,085.

Tennessee states that it has refunded
these amounts to its firm transportation
customers that received nondiscounted
service during 1997 by adjustmenting
their June invoices.

Tennessee states that copies of this
filing have been mailed to each of
Tennessee’s customers and interested
state commissions.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed on or before July 7, 1998. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17894 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP98-633-000]

Texas Gas Transmission Corporation;
Notice of Request Under Blanket
Authorization

June 30, 1998.

Take notice that on June 23, 1998,
Texas Gas Transmission Corporation
(Texas Gas), 3800 Frederica Street,
Owensboro, Kentucky 42301, filed in
Docket No. CP98-633-000 a request
pursuant to Sections 157.205 and
157.211 of the Commission’s
Regulations under the Natural Gas Act
(18 CFR 157.205, 157.211) for
authorization to operate a delivery tap,
located in Hopkins County, Kentucky,
under Texas Gas’ blanket certificate
issued in Docket No. CP82-407-000,
pursuant to Section 7(c) of the Natural
Gas Act, all as more fully set forth in the
request that is on file with the
Commission and open to public
inspection.

Texas Gas proposes to operate an
existing delivery tap, located at Mile

4+2823 on Texas Gas’ Slaughters-
Nortonville 10-Inch Line in Hopkins
County, Kentucky, to enable Western
Kentucky Gas Company (Western), a
local distribution company, to serve a
right-of-way grantor with natural gas
requirements which will exceed 200
MMBtu of natural gas per day.

Texas Gas states that this tap was
constructed by Texas Gas under the
automatic authorization of Section
157.211(a)(1) of the Commission’s
Regulation’s following the execution of
a letter agreement between Texas Gas
and Western, dated January 29, 1998
(agreement), to permit Western to render
gas service to right-of-way grantor Allen
Hayden. Texas Gas declares that under
the agreement, Western would own and
operate the measurement facilities,
placed into service on March 27, 1998,
and reimburse Texas Gas for the cost of
its facilities. Texas Gas asserts Western
has informed them that the estimated
daily usage for this facility is expected
to be 250 Mcf per day. Texas Gas states
that because such usage exceeds the 200
MMBtu required for automatic
authorization for a delivery tap, Texas
Gas requests authorization to deliver up
to 250 Mcf of natural gas per day to
Western at this delivery tap.

Texas Gas declares that the above
proposal will not have a significant
effect on Texas Gas’ peak day and
annual deliveries as Western has not
requested an increase in contract
guantity, and service to Western
through this point can be accomplished
without detriment to Texas Gas’ other
customers.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to Section
157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
field within the time allowed therefor,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17887 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP98-632—-000]

Williams Gas Pipeline Central, Inc.;
Notice of Request Under Blanket
Authorization

June 30, 1998.

Take notice that on June 23, 1998,
Williams Gas Pipeline Central, Inc.
(Williams), Post Office Box 3288, Tulsa,
Oklahoma 74101, filed in Docket No.
CP98-632-000 a request pursuant to
Sections 157.205 and 157.212 of the
Commission’s Regulations under the
Natural Gas Act (18 CFR 157.205 and
157.212) for authorization to install and
operate a tap, measuring, regulating and
appurtenant facilities, in Woodward
County, Oklahoma, for the delivery of
transportation gas to Arkla, a NorAm
Energy Company (Arkla). Williams
makes such request under its blanket
certificate issued in Docket No. CP82—
479-000 pursuant to Section 7 of the
Natural Gas Act, all as more fully set
forth in the request on file with the
Commission and open to public
inspection.

Williams is requesting authorization
to install a tap on its Canadian-
Blackwell 26-inch pipeline, in
Woodward County, to deliver
transportation gas to Arkla for use in a
hog farm. Specifically, it is estimated
that approximately 8,562 dekatherms
(Dt) will be delivered the first year,
increasing to approximately 105,282 Dt
within five years. Williams further
estimates the peak day volumes to be
159 Dt the first year, increasing to
approximately 1,056 Dt within five
years. Williams indicates that it does
not anticipate such deliveries will have
any effect on existing customers,
because the estimated delivery volumes
will not exceed previously authorized
volumes.

Williams estimates the cost to
construct these facilities to be
$42,488.00, stating Arkla has
reimbursed Williams for the facilities.
Accordingly, Arkla will own and
Williams will operate and maintain the
facilities.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to Section
157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,

the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17886 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-260-000]

Wyoming Interstate Company, Ltd.,
Notice of Proposed Changes in FERC
Gas Tariff

June 30, 1998.

Take notice that on June 26, 1998,
Wyoming Interstate Company, Ltd.
(WIC), tendered for filing to become part
of its FERC Gas Tariff, Second Revised
Volume No. 2, the tariff sheets listed on
Appendix A to the filing, to be effective
August 1, 1998.

WIC states that the purpose of this
filing is to conform WIC’s Second
Revised Volume No. 2 tariff to
requirements of Order No. 587-G that
interstate pipelines transporting
pursuant to Section 284.223 of the
Commission’s Regulations conform their
tariffs to include Version 1.2 of the GISB
Standard.

WIC further states that copies of this
filing have been served on WIC’s
jurisdictional customers and public
bodies.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public

inspection in the Public Reference
Room.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-17906 Filed 7-6-98; 8:45 am]
BILLING CODE 6717-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-6121-4]
Science Advisory Board; Notification

of Public Advisory Committee
Meetings

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: Pursuant to the Federal
Advisory Committee Act, Public Law
92-463, notification is hereby given that
various committees/subcommittees of
the Science Advisory Board (SAB) will
meet on the dates and times described
below. All times noted are Eastern
Time. All meetings are open to the
public, however, seating is limited and
available on a first come basis.
Documents that are the subject of SAB
reviews are normally available from the
originating U.S. Environmental
Protection Agency (EPA) office and are
not available from the SAB Office.
Public drafts of SAB reports are
available to the Agency and the public
from the SAB office. Details on
availability are noted below.

1. Environmental Engineering
Committee (EEC) Subcommittee

The EEC’s Quality Management
Subcommittee will meet Tuesday July
21, 1998 in Room 3709 of the Mall at the
U.S. Environmental Protection Agency,
401 M Street SW, Washington, DC
20460. The meeting will begin at 9:30
am and adjourn no later than 6:00 pm.
The Subcommittee reviewed the quality
management program and project-level
documents at its April 27-29, 1998
public meeting (see 63 FR 17000, April
7, 1998). The Subcommittee is
scheduled to complete its review
September 22—-24, 1998 (location to be
determined) to review implementation
of EPA’s quality system. The purpose of
the July 21 meeting is to define what
needs to be done and to schedule and
assign the work for the September
meeting.

For Further Information—For further
information concerning this meeting,
please contact the following
individuals. Any member of the public
wishing further information concerning
the meeting should contact Mr. Robert
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Flaak, Team Leader and Designated
Federal Officer (DFO), Committee
Operations Staff, Science Advisory
Board (1400), U.S. Environmental
Protection Agency, Washington DC
20460; (202) 260-5133; FAX (202) 260—
7118; or E-Mail at flaak.robert@epa.gov.
Copies of the agenda will be available
from Mrs. Dorothy Clark, Management
Assistant, approximately a week before
the meeting. Mrs. Clark can be reached
at (202) 260-4126, FAX (202) 260-7118,
or E-Mail at clark.dorothy@.epa.gov, or
at the above address.

Any member of the public wishing to
submit oral comments at the meeting
must contact Mr. Robert Flaak (address
above) in writing no later than noon on
July 16. The request should identify the
name of the individual who will make
the presentation, the organization
represented, and an outline of the issues
to be addressed. At least 35 copies of
any written comments to the Committee
are to be given to the DFO no later than
the time of the presentation; these will
be distributed to the Committee and the
interested public.

2. Environmental Engineering
Committee (EEC)

The Environmental Engineering
Committee will meet Wednesday
through Friday, July 22-24, 1998 in
Room 3709 of the Mall at the U.S.
Environmental Protection Agency, 401
M Street SW, Washington, DC 20460.
The meeting will begin at 8:30 am on
July 22 and adjourn no later than 3:30
pm on July 24.

At its February 5-6, 1998 meeting, the
EEC authorized members to draft
commentaries on four initiative areas:
(a) Uncertainty in Environmental
Technology Performance; (b) TCLP:
From Waste Classification to Source
Term Prediction; (c) Natural Hazards: A
Framework for Control of
Environmental Impacts; and (d) Waste
Utilization. The Committee also
authorized members to develop
information on the five following areas:
(a) P2: Barriers to Implementation and
Social Science; (b) Potential Sources of
Endocrine Disruptors; (c) Potential
Sources of PM2s; (d) Potential Use of
Measurements for Process Control to
Reduce Dioxin Emissions from
Combustion Sources; and (e) EPA (and
other environmental) Strategy & Goals.

EEC members will brief the
Committee on: (a) the four proposed
initiatives, and on what information
they have developed in the other five
areas; (b) the progress of the EEC’s
Retrospective Subcommittee efforts to
establish attributes for successful
proactive technical advice; and (c) on
the activities of the EEC’s Quality

Management Subcommittee. The EEC
will discuss potential FY 98 and FY 99
activities. SAB staff may brief the
Committee on the progress of tasks
identified at the Science Advisory
Board’s (SAB) November 1997 Strategic
Retreat and the SAB’s Integrated Risk
Project. Technical staff from EPA and
the public may also brief the Committee
on relevant Agency activities that bear
on these efforts.

For Further Information—For further
information concerning this meeting,
please contact the following
individuals. Any member of the public
wishing further information concerning
the meeting should contact Mr. Robert
Flaak, Team Leader and DFO,
Committee Operations Staff, Science
Advisory Board (1400), U.S.
Environmental Protection Agency,
Washington DC 20460; (202) 260-5133;
FAX (202) 260-7118; or E-Mail at
flaak.robert@epa.gov. Copies of the
agenda will be available from Mrs.
Dorothy Clark, Management Assistant,
approximately a week before the
meeting. Mrs. Clark can be reached at
(202) 260-4126, FAX (202) 260-7118, or
E-Mail at clark.dorothy@.epa.gov, or at
the above address.

Any member of the public wishing to
submit oral comments at the meeting
must contact Mr. Robert Flaak (address
above) in writing no later than noon on
July 16. The request should identify the
name of the individual who will make
the presentation, the organization
represented, and an outline of the issues
to be addressed. At least 35 copies of
any written comments to the Committee
are to be given to the DFO no later than
the time of the presentation; these will
be distributed to the Committee and the
interested public.

3. Radiation Advisory Committee (RAC)

The Science Advisory Board’s (SAB’s)
Radiation Advisory Committee (RAC)
will conduct a public meeting on
Wednesday, July 22 and Thursday, July
23, 1998. The meeting will convene
each day at 9:00 am in the
Administrator’s Conference Room 1103
West Tower, U.S. EPA Headquarters,
401 M Street, S.W., Washington, DC
20460 and adjourn no later than 5:30
pm each day.

At this meeting, the RAC will briefly
discuss projects that are planned for
review in Fiscal Year (FY) 1999,
conduct closure reviews on two draft
reports being developed by
subcommittees of the RAC, and be
briefed on a number of radiation-related
topics by the staff of the Office of
Radiation and Indoor Air (ORIA).

Beginning on Wednesday, July 22,
1998, the RAC will attempt a closure

review of a draft report prepared by its
Uncertainty in Radiogenic Risk
Subcommittee (URRS) on its review of
the Agency’s draft ““Uncertainty
Analysis for Estimating Radiogenic
Cancer Risks,” dated October 1997. The
URRS held two public meetings on
November 20, 1997 (62 FR 55249,
October 23, 1997) and on March 4, 1998
(63 FR 6927, February 11, 1998). The
charge questions to the Subcommittee
are: (a) Are the relevant major sources
of uncertainties addressed?; (b) Is the
overall approach to quantifying and
combining uncertainties appropriate?;
and (c) Are the mathematical functions
used to characterize the various sources
of uncertainty reasonable, in view of
available scientific information?

The RAC will also attempt a closure
review of a draft report being prepared
by its Federal Guidance Report Review
Subcommittee (FGRRS) on its review of
the Agency’s Interim Version of Federal
Guidance Report (FGR) Number 13, Part
I, Health Risks From Low-Level
Environmental Exposure to
Radionuclides, EPA 402-R-97-014,
dated January 1998. This report
provides cancer mortality and morbidity
risk coefficients for internal and
external exposures to about 100
radionuclides. The methodology
combines the radiogenic cancer risk
models previously reviewed by the
SAB’s RAC (EPA-SAB-RAC-LTR-93-
004—see end of notice for ordering
information) with dose rates from
radionuclide intakes or external
exposures to calculate health risks to the
public.

The RAC’s FGRRS held a public
meeting on May 7 and 8, 1998, and a
public teleconference on June 2, 1998.
Both were advertised in 63 FR 17000,
April 7, 1998. The charge to the RAC’s
FGRRS is as follows: (a) Is the
methodology employed for calculating
health risks from radionuclide intakes
and external exposure acceptable?; (b)
In light of available scientific
information, have the major
uncertainties been identified and put
into proper perspective?; and (c) Is the
proposed method for extending the list
of radionuclides to include all those
tabulated in Federal Guidance Reports
11 and 12 reasonable?

The RAC will be briefed on: (a)
Biological Effects of lonizing Radiation
(BEIR) VI; (b) the status of a white paper
on estimating cancer risks for indoor
radon as a basis for establishing cancer
risks for radon; (c) a revised radon risk
assessment which looks at the National
Academy of Sciences (NAS)
recommendations for a model coming
out of their final peer reviews; (d) the
NAS study of Diffuse Naturally-
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Occurring Radioactive Material (NORM)
and the forthcoming ORIA draft scoping
document; and (e) Multi-Agency
Laboratory Analytical Procedures
(MARLAP). The RAC also plans to
discuss the Agency’s response to the
SAB’s review of the Multi-Agency
Radiation Survey and Site Investigation
Manual (MARSSIM), dated December 4,
1997. Other topics may be discussed as
time permits.

For Further Information—For further
information on the meeting contact Dr.
K. Jack Kooyoomjian, Designated
Federal Officer, Radiation Advisory
Committee, Science Advisory Board
(1400), U.S. EPA, Washington, DC
20460, phone (202)-260-2560; fax
(202)—260-7118; or via E-Mail at:
kooyoomjian.jack@epa.gov. Any
member of the public wishing further
information concerning the meeting,
including a draft meeting agenda,
should contact Mrs. Diana L. Pozun,
Management Assistant, at (202) 260—
8432; FAX (202) 260-7118, or via E-
Mail at: pozun.diana@epa.gov. Members
of the public who wish to make a brief
oral presentation to the Committee
during the meeting must contact Dr. K.
Jack Kooyoomjian in writing (address
above) no later than noon, Wednesday,
July 15, 1998 in order to be included on
the Agenda.

For questions pertaining to the review
of uncertainty analysis for estimating
radiogenic cancer risks or pertaining to
the review of the Federal Guidance
Report 13, Part | and to obtain copies of
the documents to be discussed, please
contact Mr. Brian Littleton, ORIA
(6601J), U.S. Environmental Protection
Agency, 401 M Street, SW, Washington,
DC 20460, (202) 564-9216; FAX (202)
565-2043; or via E-Mail at:
littleton.brian@epa.gov.

4. Secondary Data Use Subcommittee of
the Executive Committee (EC)

The Secondary Data Use
Subcommittee of the Science Advisory
Board’s (SAB) Executive Committee will
meet Thursday, July 30, 1998 in
Conference Room 3709 Mall, U.S.
Environmental Protection Agency, 401
M Street SW, Washington, DC 20460.
The meeting will begin at 9:00 am and
adjourn no later than 5:00 pm.

Purpose—The purpose of this meeting
is to begin the SAB’s project to provide
advice to the Agency on the appropriate
secondary use of EPA regulatory data
bases. This review was requested by the
Center for Environmental Information
and Statistics (CEIS) in EPA’s Office for
Policy, Planning and Evaluation (OPPE).

The CEIS is in the process of
reviewing 30 major EPA regulatory
databases for their potential use in

secondary data analyses (i.e., for uses
other than that for which they were
originally collected). The Agency’s
regulatory data bases were designed to
be used in making enforcement,
compliance and standard setting
decisions. The CEIS reviews will try to
determine the extent to which these
observational data bases can be used for
other purposes such as assessment of
environmental conditions and trends,
scientifically based studies of cross-
media relationships, and human health
or environmental risk assessment.

The tentative charge to the
Subcommittee is to: (a) Provide
consultations on the overall process of
suitability review; (b) Review CEIS’s
reviews for technical quality,
comprehensiveness and clarity; (c)
Provide consultation on developing
minimum criteria or characteristics that
a database should possess if it is to be
used for scientific purposes such as
exposure assessment; (d) Make
recommendations for areas where the
CEIS should develop new quantitative
methods for the use of secondary EPA
databases; and (e) Set up a workshop
which brings together Agency and
external experts to discuss the various
issues and concerns regarding the
secondary use of administrative and
observational EPA databases.

At the July 30 meeting, the
Subcommittee expects to hear a briefing
on the Agency’s secondary use review
program, discuss the overall approach,
and plan the Subcommittees work,
which is expected to extend over several
meetings.

For Further Information—Copies of
the review documents and background
materials are available from Dr. N.
Phillip Ross, Chief Statistician, Center
for Environmental Information and
Statistics (2163), U.S. EPA, 401 M Street
SW, Washington, D.C. 20460, telephone
(202) 260-5244, fax (202) 260-5880, or
via E-Mail at: ross.np@epa.gov.

Copies of the meeting agenda are
available from Mrs. Priscilla Tillery-
Gadson, Staff Secretary, Executive
Committee, Science Advisory Board
(1400), U.S. EPA, Washington DC
20460, telephone (202) 260-4126, fax
(202) 260-9232, or via E-Mail at:
tillery.priscilla@epa.gov.

Members of the public who wish to
make a brief oral presentation to the
Committee during the meeting must
contact Mrs. Anne Barton, Designated
Federal Officer (DFO) for the Secondary
Data Use Subcommittee, in writing no
later than noon Thursday July 23, at
Science Advisory Board (1400), U.S.
Environmental Protection Agency,
Washington DC 20460; FAX (202) 260—
9232; or via E-Mail at

barton.anne@epa.gov. The request
should identify the name of the
individual who will make the
presentation and an outline of the issues
to be addressed. At least 35 copies of
any written comments to the Committee
are to be given to the DFO no later than
the time of the presentation; these will
be distributed to the Subcommittee and
the interested public. To discuss
technical aspects of the meeting, please
contact Mrs. Barton by telephone at
(202) 260-9280.

5. Research Strategies Advisory
Committee (RSAC)

The Research Strategies Advisory
Committee (RSAC) will meet on Friday,
July 31, 1998 in Conference Room 3709
of the Mall, U.S. Environmental
Protection Agency, 401 M Street SW,
Washington, DC 20460. The meeting
will begin at 8:30 am and adjourn no
later than 5:00 pm.

Purpose—The purpose of the meeting
is to advise EPA on science-related
aspects of its FY 2000 budget request.
The Committee will use resource data
(figures) from EPA’s FY 1998 operating
plan and FY 1999 proposed budgets.
The review will include the entire
science and technology (S&T) account,
not simply the ORD budget, which was
the focus of the February 1998 RSAC
review (see 63 FR 6927, February 11,
1998). While the Committee will not
receive quantitative information
concerning the FY 2000 budget (since
this information is neither complete nor
publicly available at this time), the
Agency will provide general
information about the priorities that will
likely be reflected in the FY 2000
budget.

The SAB is being asked to advise the
Agency on: (a) the budget allocations
and trends that are reflected in the FY
1998 and the FY 1999 budget figures; (b)
the priorities identified for FY 2000; and
(c) the thrusts and balances that they
would recommend for FY 2000.

For Further Information—Single
copies of the review materials are
available from Mr. Robert Flaak,
Designated Federal Officer for the
Research Strategies Advisory Committee
(see below for contact information).

Copies of the meeting agenda are
available from Mrs. Mary Winston,
Management Assistant, Committee
Operations Staff, Science Advisory
Board (1400), U.S. EPA, 401 M Street
SW, Washington DC 20460, telephone
(202) 260-4126, fax (202) 260-7118, or
via E-Mail at: winston.mary@epa.gov.

Members of the public who wish to
make a brief oral presentation to the
Committee during the meeting must
contact Mr. Flaak in writing no later
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than noon Thursday July 23, at Science
Advisory Board (1400), U.S.
Environmental Protection Agency,
Washington DC 20460; (202) 260-5133;
FAX (202) 260-9232; or via E-Mail at
flaak.robert@epa.gov. The request
should identify the name of the
individual who will make the
presentation and an outline of the issues
to be addressed. At least 35 copies of
any written comments to the Committee
are to be given to the DFO no later than
the time of the presentation; these will
be distributed to the Subcommittee and
the interested public.

6. Residual Risk Strategies
Subcommittee of the Executive
Committee (EC)

The Residual Risk Subcommittee of
the Executive Committee of the Science
Advisory Board (SAB) will meet on
Monday, August 3, 1998 in the Main
Auditorium of the US EPA, Office of
Research and Development,
Environmental Research Center, 86 T.W.
Alexander Drive Research Triangle Park,
North Carolina 27711. The meeting will
begin at 8:30 am and adjourn no later
than 5:00 pm.

Purpose—The purpose of the meeting
is to conduct a review of the Agency’s
Draft Residual Risk Report to Congress.
This document presents the Agency’s
response to the section 112(f)(1)
mandate and the proposed strategy for
addressing the risks remaining from
particular classes of air emission
sources once Maximum Achievable
Control Technology (MACT) standards
have been adopted.

The tentative charge to the SAB is as
follows: (a) Within the context and
scope of the section 112(f)(1)
requirements, has the Draft Residual
Risk Report to Congress (Report)
properly interpreted and considered the
technical advice from previous reports,
including: (1) the NRC’s 1994 report
*“*Science and Judgment in Risk
Assessment” and (2) the 1997 report
from the Commission on Risk
Assessment and Risk Management in
developing its risk assessment
methodology and residual risk strategy?;
(b) Does the Report identify and
appropriately describe the most relevant
methods (and their associated Agency
documents) for assessing residual risk
from stationary sources?;0 Does the
Report provide an adequate
characterization of the data needs for
the risk assessment methods?; (d) Does
the Report provide an adequate
approach to describing the inherent
uncertainties associated with
assessment of residual risks?; and (e)
Does the Report adequately address the

range of scientific and technical issues
that underlie a residual risk assessment?

For Further Information—Copies of
the draft Report may be obtained from
the Air and Radiation Docket and
Information Center (MC—6102), Docket
No. A-97-39, U.S. Environmental
Protection Agency, 401 M Street SW,
Room M-1500, Washington, DC 20460,
telephone (202) 260-7548, between the
hours of 8:00 am and 4:00 pm, Monday
through Friday, excluding legal
holidays. Copies may also be
downloaded from the following Internet
address: http://www.epa.gov/ttn/oarpg/
t3rc.html . Contact Mr. Dennis Pagano,
Office of Air Quality Planning and
Standards (OAQPS); (919) 541-0502; or
via E-Mail at: pagano.dennis@epa.mail if
you have question about the Report.

Any member of the public wishing to
submit brief oral comments at the
meeting must contact Dr. Donald
Barnes, Designated Federal Officer
(DFO) for the Subcommittee, in writing
no later than noon on Monday, July 20.
Dr. Barnes can be reached at Science
Advisory Board (1400), U.S.
Environmental Protection Agency,
Washington DC 20460; (202) 260—4126;
FAX (202) 260-9232; or E-Mail at
barnes.don@epa.gov. The request
should identify the name of the
individual who will make the
presentation, the organization
represented, and an outline of the issues
to be addressed. At least 35 copies of
any written comments to the Committee
are to be given to the DFO no later than
the time of the presentation; these will
be distributed to the Committee and the
interested public.

7. Environmental Engineering
Committee (EEC) Subcommittee

The EEC’s Retrospective
Subcommittee will meet Friday August
14 from 9:00 am to 4:00 pm in Room E—
308, Kitson Hall, Francis College of
Engineering, University of
Massachusetts, Lowell, One University
Avenue, North Campus, Lowell, MA
01854. At this meeting, the
Subcommittee plans to prepare a
commentary on attributes for successful
proactive technical advice.

For Further Information—For further
information concerning this meeting,
please contact the individuals listed
below. Any member of the public
wishing further information concerning
the meeting should contact Mrs.
Kathleen Conway, DFO for the EEC,
Committee Operations Staff, Science
Advisory Board (1400), U.S.
Environmental Protection Agency,
Washington DC 20460; (202) 260—2558;
FAX (202) 260-7118; or via E-Mail at:
conway.kathleen@epa.gov. Copies of the

agenda will be available from Mrs.
Dorothy Clark, Management Assistant, a
week before the meeting. Mrs. Clark can
be reached at (202) 260-4126, FAX (202)
260-7118, or via E-Mail at:
clark.dorothy@.epa.gov, or at the above
address.

Members of the public who wish to
make a brief oral presentation to the
Committee during the meeting must
contact Mrs. Kathleen Conway (address
above) in writing no later than noon on
Wednesday, July 29. The request should
identify the name of the individual who
will make the presentation, the
organization represented, and an outline
of the issues to be addressed. At least 35
copies of any written comments to the
Committee are to be given to the DFO
no later than the time of the
presentation; these will be distributed to
the Committee and the interested
public.

Providing Oral or Written Comments at
SAB Meetings

The Science Advisory Board expects
that public statements presented at its
meetings will not be repetitive of
previously submitted oral or written
statements. In general, for meetings,
opportunities for oral comment will
usually be limited to no more than five
minutes per speaker and no more than
thirty minutes total. Written comments
(at least 35 copies) received in the SAB
Staff Office sufficiently prior to a
meeting date (usually one week before
the meeting), may be mailed to the
relevant SAB committee or
subcommittee; comments received too
close to the meeting date will normally
be provided to the committee at its
meeting. Written comments may be
provided to the relevant committee or
subcommittee up until the time of the
meeting. Public comments (written or
oral) should focus on scientific or
technical aspects of the matters before
the Committee at its meeting.

Information concerning the Science
Advisory Board, its structure, function,
and composition, may be found in the
current Annual Report of the Staff
Director, as well as copies of SAB
prepared reports mentioned in this FR
document. These are available from the
SAB’s Committee Evaluation and
Support Staff (CESS) by contacting US
EPA, Science Advisory Board (1400),
Attention: CESS, Washington, DC 20460
or via telephone (202) 260-4126 or via
fax (202) 260-1889. Please provide the
SAB report number, if known, when
making a request. Many of the reports
and additional information concerning
the SAB can be found on the SAB Home
Page at: http://www.epa.gov/sab.
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Individuals requiring special
accommodation at SAB meetings,
including wheelchair access, should
contact the appropriate DFO at least five
business days prior to the meeting so
that appropriate arrangements can be
made.

Dated: June 30, 1998.
A. Robert Flaak,

Acting Staff Director, Science Advisory Board.

[FR Doc. 98-17965 Filed 7-6-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[PF-814; FRL-5795-6]
Notice of Filing of Pesticide Petitions

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice.

SUMMARY: This notice announces the
initial filing of pesticide petitions
proposing the establishment of
regulations for residues of certain
pesticide chemicals in or on various
food commodities.

DATES: Comments, identified by the
docket control number PF-814, must be
received on or before August 6, 1998.

ADDRESSES: By mail submit written
comments to: Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7502C), Office of Pesticides Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person bring comments to: Rm. 119, CM
#2, 1921 Jefferson Davis Highway,
Arlington, VA.

Comments and data may also be
submitted electronically to: opp-
docket@epamail.epa.gov. Follow the
instructions under “SUPPLEMENTARY
INFORMATION.” No confidential

business information should be
submitted through e-mail.

Information submitted as a comment
concerning this document may be
claimed confidential by marking any
part or all of that information as
“Confidential Business Information”
(CBI). CBI should not be submitted
through e-mail. Information marked as
CBI will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the comment
that does not contain CBI must be
submitted for inclusion in the public
record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice. All written
comments will be available for public
inspection in Rm. 1132 at the address
given above, from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays.

FOR FURTHER INFORMATION CONTACT: The
product manager listed in the table
below:

Product Manager

Office location/telephone number

Address

Bipin Gandhi (PM 5)

Cynthia Giles-Parker
(PM 22).

Rm. 4W53, CS #2, 703-308-8380, e-mail:gandhi.bipin@epamail.epa.gov.

Rm. 229, CM #2, 703-305-7740, e-mail: giles-parker.cynthia@epamail.epa.gov.

1921 Jefferson Davis Hwy, Ar-
lington, VA
Do.

SUPPLEMENTARY INFORMATION: EPA has
received pesticide petitions as follows
proposing the establishment and/or
amendment of regulations for residues
of certain pesticide chemicals in or on
various food commodities under section
408 of the Federal Food, Drug, and
Comestic Act (FFDCA), 21 U.S.C. 346a.
EPA has determined that these petitions
contain data or information regarding
the elements set forth in section
408(d)(2); however, EPA has not fully
evaluated the sufficiency of the
submitted data at this time or whether
the data supports granting of the
petition. Additional data may be needed
before EPA rules on the petition.

The official record for this notice of
filing, as well as the public version, has
been established for this notice of filing
under docket control number [PF-814]
(including comments and data
submitted electronically as described
below). A public version of this record,
including printed, paper versions of
electronic comments, which does not
include any information claimed as CBI,
is available for inspection from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The official
record is located at the address in
“ADDRESSES” at the beginning of this
document.

Electronic comments can be sent
directly to EPA at:
opp-docket@epamail.epa.gov

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Comment and data will
also be accepted on disks in
Wordperfect 5.1 file format or ASCII file
format. All comments and data in
electronic form must be identified by
the docket number (insert docket
number) and appropriate petition
number. Electronic comments on notice
may be filed online at many Federal
Depository Libraries.

List of Subjects

Environmental protection,
Agricultural commodities, Food
additives, Feed additives, Pesticides and
pests, Reporting and recordkeeping
requirements.

Dated: June 24,1998.
Peter Caulkins, Acting

Director, Registration Division, Office of
Pesticide Programs.

Summaries of Petitions

Petitioner summaries of the pesticide
petitions are printed below as required
by section 408(d)(3) of the FFDCA. The

summaries of the petitions were
prepared by the petitioners and
represent the views of the petitioners.
EPA is publishing the petition
summaries verbatim without editing
them in any way. The petition summary
announces the availability of a
description of the analytical methods
available to EPA for the detection and
measurement of the pesticide chemical
residues or an explanation of why no
such method is needed.

1. Rhodia Inc.
PP 6E4714

EPA has received a pesticide petition
(PP 6E4714) from Rhodia Inc., CN 7500
Cranbury NJ 08512-7500 proposing
pursuant to section 408(d) of the Federal
Food, Drug, and Cosmetic Act, 21 U.S.C.
346a(d), to amend 40 CFR 180.1001 to
establish an exemption from the
requirement of a tolerance for
Sucroglycerides derived from 21 CFR-
approved fats and oils in or on the raw
agricultural commodity after harvest.
EPA has determined that the petition
contains data or information regarding
the elements set forth in section
408(d)(2) of the FFDCA; however, EPA
has not fully evaluated the sufficiency
of the submitted data at this time or
whether the data supports granting of
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the petition. Additional data may be

needed before EPA rules on the petition.

A. Toxicological Profile

As part of the EPA policy statement
on inert ingredients published in the
Federal Register of April 22, 1987 (52
FR 13305) (FRL 3190-1), the Agency set
forth a list of studies which would
generally be used to evaluate the risks
posed by the presence of an inert
ingredient in a pesticide formulation.
However, where it can be determined
without that data that the inert
ingredient will present minimal or no
risk, the Agency generally does not
require some or all of the listed studies
to rule on the proposed tolerance or
exemption from the requirement of a
tolerance for an inert ingredient.

The data we believe supports
establishing an exemption from
tolerances is summarized below. More
detailed information has been provided
to the Agency in previous submissions.

Sucroglycerides are a mixture of
substances, primarily of mono- and di-
glycerides and sucrose esters of fatty
acids. The product is produced through
a process of transesterification of an
edible fat or oil with sucrose in the
presence of a solvent. The resulting
crude mixture is purified by vacuum
distillation, counter-current extraction,
and further distillation to remove
solvent and other impurities.

Rhodia has conducted studies on the
physicochemical characteristics of a
sucroglyceride derived from palm oil.
The studies evaluated the product
chemistry, solubility, and the octanol/
water partition coefficient of
sucroglycerides.

1. Acute toxicity. The LDsg of palm
oil-derived sucroglyceride is estimated
to be greater than 30 grams/kg. In
addition, early studies of
sucroglycerides use in the diets of
bottle-feeding calves indicated a lack of
toxic response and an increased weight
gain and improved food utilization.

Sucrose esters of fatty acids are
approved for food use and mono- and
di-glycerides are GRAS-approved
additives; sucroglycerides are GRAS-
approved and approved for food use in
Europe; sucrose esters of fatty acids and
mono- and di-glycerides are unlikely to
be dermally absorbed.

Preliminary attempts to examine the
potential environmental toxicity of
Sucroglycerides have been made, but
were not possible due to the
physicochemical properties of the
material. Sucroglycerides have the
consistency of wax at low temperatures
and petroleum jelly when warmed. In
addition, as can be seen from the
determination of the octanol/water

partition coefficient, sucroglycerides are
not water soluble (estimated Ko/w >
3.38 x 106), thereby precluding aquatic
toxicity testing.

2. Genotoxicty. The components of
sucroglycerides already have regulatory
acceptance as agricultural inerts
exempted from tolerance;
sucroglycerides are a complex mixture
of sucrose esters of fatty acids and
mono- and di-glycerides derived from
FDA-approved edible fats and oils.
None of the components of
sucroglycerides are genotoxic.

3. Reproductive and developmental
toxicity. An early study of the potential
effects of Sucroglycerides on
reproduction in rats indicated that there
were no effects on reproduction, pup
survival and development, or pup
anomalies at dietary dose levels up to
2%.

4. Subchronic toxicity. In 1980 a 13-
week subchronic toxicity study of
Sucroglycerides with an 8-week
“recovery period” was conducted in
beagle dogs. This study utilized doses as
high as 20% of the total dietary intake.
Decrease body weight gains (bwt) were
observed in the 10% and 20% dose
groups. These animals showed a
significant weight gain recovery during
the post-treatment period. No dose-
related changes were noted in
hematology, urinalysis,
ophthalmoscopy, gross pathology or
organ weights. Increased alkaline
phosphatase and SGPT levels and fatty
changes in the liver were noted for some
animals in the high dose group, but
most returned to normal during the
recovery phase. Results should be
interpreted keeping in mind that 20% of
sucroglycerides in the diet represents a
significant change in the normal dietary
composition and could possibly cause
changes in the nutritional status of the
animals.

5. Chronic toxicity. A chronic
toxicity/carcinogenicity study of
Sucroglycerides was conducted in rats
in 1982. Sprague-Dawley rats received
0%, 5%, 10%, or 20% sucroglycerides
in the diet for 2-years. Clinical
observations associated with treatment
were pale feces and poor grooming.
Survival was greater among treated rats
than controls. Treated rats showed a
dose-related decrease in weight gain
during the early part of the study,
particularly in males. Weight gain then
became similar to that of controls until
the last few weeks of the study when
control rats lost more weight than did
treated rats. Alkaline phosphatase and
SGPT levels were elevated for high dose
animals until week 25, but were
comparable to controls during weeks 51-
102. No treatment-related changes in

hematology, ophthalmoscopy, gross
pathology, organ weights, or
tumorigenesis were reported.

6. Animal metabolism.
Sucroglycerides are derived from a
variety of 21 CFR-approved edible fats
and oils including, but not limited to,
lard, tallow, palm oil, rapeseed (canola)
oil, and coconut oil. Mono- and di-
glycerides are GRAS substances 21 CFR
184.1505 and already have regulatory
acceptance as agricultural inerts and
adjuvants exempted from tolerance
requirements (under 40 CFR 80.1001(c)),
as do sucrose, fatty acids conforming to
21 CFR 172.860, methyl esters of edible
fats and oils, and sucrose esters of fatty
acids such as sorbitan fatty acid esters.

7. Metabolite toxicology. The
components of sucroglycerides and
related substances already have
regulatory acceptance as agricultural
inerts exempted from tolerance
requirements

8. Endocrine disruption.
Sucroglycerides are not derived from,
nor contain any compounds which are
known to be, or are suspected to be,
endocrine disruptors. Sucroglycerides
are derived from a variety of 21 CFR-
approved edible fats and oils including,
but not limited to, lard, tallow, palm oil,
rapeseed (canola) oil, and coconut oil.
Mono- and di-glycerides are GRAS
substances 21 CFR 184.1505 and already
have regulatory acceptance as
agricultural inerts and adjuvants
exempted from tolerance requirements
(under 40 CFR 180.1001(c)), as do
sucrose fatty acids conforming to 21
CFR 172.860, methyl esters of edible fats
and oils, and sucrose esters of fatty
acids such as sorbitan fatty acid esters.

B. Aggregate Exposure

Consistent with section 408(c)(2)(B) of
FFDCA, Rhodia, Inc. believes that,
based on our prior submissions (as
Rhone-Poulenc, Inc.), EPA now has
sufficient data to assess the hazards of
sucroglycerides and to make a
determination on aggregate exposure,
consistent with section 408(b)(2), for
tolerance exemptions for the residues of
sucroglycerides on growing crops, raw
agricultural commodities after harvest
and animals.

1. Dietary exposure—i. From food and
feed uses, drinking water, and non-
dietary exposures. For the purposes of
assessing the potential dietary exposure
under these exemptions, Rhodia, Inc.
considered that under these exemptions
sucroglycerides could be present in all
raw and processed agricultural
commodities although, due to a lack of
water solubility (octanol/water partition
coefficient was estimated as Ko/w >
3.38 x 106) no drinking water exposure
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was possible. Non-occupational, non-
dietary exposure is highly unlikely
given that the inhalation potential or
dermal absorption of these substances
are not feasible. No concerns for risks
associated with any potential exposure
scenarios are reasonably foreseeable.

ii. Sucroglycerides are derived from a
variety of 21 CFR-approved edible fats
and oils including, but not limited to,
lard, tallow, palm oil, rapeseed (canola)
oil, and coconut oil. Mono- and di-
glycerides are GRAS substances 21
CFR.184.1505 and already have
regulatory acceptance as agricultural
inerts and adjuvants exempted from
tolerance requirements (under 40 CFR
180.1001(c)), as do sucrose fatty acids
conforming to 21 CFR 172.860, methyl
esters of edible fats and oils, and
sucrose esters of fatty acids such as
sorbitan fatty acid esters.

iii. Sucroglycerides derived from
edible fats and oils have been granted
Self-Affirmed GRAS status in the U.S
and are approved for food use in Europe
and by the WHO Joint Expert Committee
on Foods (JECFA), with an Acceptable
Daily Intake (ADI) of 0-20 mg/kg/day.
Sucroglycerides are currently marketed
by Rhodia, Inc. for food use.
Sucroglycerides, including those
derived from palm oil, hydrogenated
palm oil, tallow, rapeseed oil, castor oil,
and coconut oil have been used safely
in foods in Europe since the early 1960s.

2. Drinking water. Sucroglycerides are
insoluble in water, hence exposure from
drinking water is not considered to be
a route of exposure.

3. Non-dietary exposure. Non-
occupational, non-dietary exposure is
highly unlikely given that the inhalation
potential or dermal absorption of these
substances are not feasible. No concerns
for risks associated with any potential
exposure scenarios are reasonably
foreseeable.

C. Cumulative Effects

Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance or tolerance exemption, the
Agency consider “available
information’ concerning the cumulative
effects of a particular chemical’s
residues and ‘“‘other substances that
have a common mechanism of toxicity.”
In the case of sucroglycerides, the lack
of observed toxicity of these substances
after acute and chronic exposure would
suggest that a cumulative risk
assessment is therefore not necessary.

D. Safety Determination

1. U.S. population. Sucroglycerides
derived from edible fats and oils have
been granted Self-Affirmed GRAS status

in the U.S and are approved for food use
in Europe and by the WHO Joint Expert
Committee on Foods (JECFA), with an
Acceptable Dietary Intake (ADI) of 0-20
mg/kg/day. Sucroglycerides are derived
from a variety of 21 CFR-approved
edible fats and oils including, but not
limited to, lard, tallow, palm oil,
rapeseed (canola) oil, and coconut oil.
Mono- and di-glycerides are GRAS
substances 21 CFR 184.1505 and already
have regulatory acceptance as
agricultural inerts and adjuvants
exempted from tolerance requirements
(under 40 CFR 180.1001(c)), as do
sucrose, fatty acids conforming to 21
CFR 172.860, methyl esters of edible fats
and oils, and sucrose esters of fatty
acids such as sorbitan fatty acid esters.

Based on these materials’ low-risk
profiles, there is a reasonable certainty
that no harm to the U.S. population will
result from aggregate exposure to
sucroglycerides.

2. Infants and children. FFDCA
section 408 provides that EPA shall
apply an additional tenfold margin of
safety for infants and children in the
case of threshold effects to account for
pre- and postnatal toxicity and the
completeness of the data base unless
EPA concludes that a different margin of
safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through the use of margin
of exposure analysis or through using
uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans.

Due to the extensive available
toxicology database including a
reproductive toxicity study and studies
of sucroglycerides in the diets of bottle-
fed calves, and the low expected
toxicity of these compounds, Rhodia,
Inc. does not believe a safety factor
analysis is necessary in assessing the
risk of these compounds. For the same
reasons we believe the additional safety
factor is unnecessary.

E. International Tolerances

Sucroglycerides derived from edible
fats and oils are approved for food use
in Europe and by the WHO JECFA, with
an ADI of 0-20 mg/kg/day.
Sucroglycerides are currently marketed
by Rhodia, Inc. for food use.
Sucroglycerides, including those
derived from palm oil, hydrogenated
palm oil, tallow, rapeseed oil, castor oil,
and coconut oil have been used safely
in foods in Europe since the early 1960s.

There are no Codex Alimentarius
Commission (Codex), Canadian or
Mexican residue limits for
sucroglycerides, which have been

granted self-affirmed GRAS status in the
uU.s.

F. Conclusion

Based on the information and data
considered, Rhodia, Inc. proposes that
exemption from the requirements of a
tolerance be established for
Sucroglycerides derived from 21 CFR-
approved fats and oils when used in
accordance with good agricultural
practice as inert ingredients in pesticide
formulations applied to growing crops
or to raw agricultural commodities after
harvest (under 40 CFR.180.1001(c)).

2. Rhone-Poulenc Ag Company
PP 8F4969

EPA has received a pesticide petition
(PP 8F4969) from Rhone-Poulenc Ag
Company, P.O. Box 12014, 2 T.W.
Alexander Drive, Research Triangle
Park, NC 27709. proposing pursuant to
section 408(d) of the Federal Food,
Drug, and Cosmetic Act, 21 U.S.C.
346a(d), to amend 40 CFR part 180 by
establishing a tolerance for residues of
fosetyl-Al (aluminum tris(O-
ethylphosphonate) in or on the raw
agricultural commodity bananas at 3.0
parts per million (ppm). EPA has
determined that the petition contains
data or information regarding the
elements set forth in section 408(d)(2) of
the FFDCA; however, EPA has not fully
evaluated the sufficiency of the
submitted data at this time or whether
the data supports granting of the
petition. Additional data may be needed
before EPA rules on the petition.

A. Residue Chemistry

1. Plant metabolism. The metabolism
of fosetyl-Al in plants is adequately
understood. Adequate data on the
nature of the residues in plants,
including identification of major
metabolites and degradates of fosetyl-Al,
are available. Radiolabeled studies on
the uptake, translocation and
metabolism in plants show that the
chemical proceeds through hydrolytic
cleavage of the ethyl ester. The major
residues are fosetyl-Al, phosphorus acid
and ethanol. The tolerances are
established for the parent only, that is
fosetyl-Al. There is no reasonable
expectation of residues occurring in
eggs, milk, and meat of livestock and
poultry since there are no livestock feed
items associated with commodities
treated with fosetyl-Al. Relating
specifically to the proposed tolerance on
bananas, no processed food or livestock
feed items are associated with this
commodity. Accordingly, tolerances in
meat, animal byproducts and milk are
not necessary.
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2. Analytical method. Adequate
methods are available for enforcement
purposes. There are two analytical
methods acceptable for determining
residues of fosetyl-Al in plants: a gas
chromatography method is available for
enforcement of tolerance in pineapple
and is listed as Method | in PAM, Vol.
Il; a GC/phosphorus specific flame
photometric detector (FPD-P) method
(Rhone-Poulenc Method No. 163) for
citrus has undergone a successful
method tryout on oranges and has been
sent to the FDA for inclusion in PAM as
Method II.

3. Magnitude of residues. Seven field
sites in six Latin American countries
were treated in two applications at the
rate of 4.8 Kg/ha/application. Two of the
seven trials also included a 2x rate
application. Applications were made by
two methods: foliar spray by ground
equipment and tree injection into the
pseudostem. The applications were
made approximately 70-days apart with
a PHI of 0- days for the foliar treatments
and 1-day for the injection treatments.
Each plot included both bagged and
unbagged bunches. Fosetyl-Al residues
greater than the LOT were found in 22
of the 96 treated banana samples.
Residues were highest in the 1x and 2x
foliar unbagged treatments, averaging
0.45 ppm from the 1x treatment and
0.69 ppm from the 2x treatment.
Residues were very low from all foliar
bagged and all injection treatments,
averaging at or below the LOT. Residues
from all treated samples ranged from no
detects to 1.99 ppm.

B. Toxicological Profile

1. Acute toxicity. Fosetyl-Al presents
a minimal acute hazard. The acute
toxicity data support that acute
exposure is unlikely to constitute any
significant risk. A complete battery of
acute toxicity studies for fosetyl-Al
technical have been conducted. The
LDso from the acute oral rat is 5.4 g/kg
and the LDso from an acute dermal
rabbit study is >2 g/kg. The LCsq for a
rat inhalation study is >1.73 mg/L. The
acute oral rat and primary dermal
irritation studies indicate category 1V
toxicity. A guinea pig dermal
sensitization study shows fosetyl-Al is
not a skin sensitizer. The primary eye
irritation study in rabbits shows fosetyl-
Al to be an eye irritant with Category |
toxicity.

2. Genotoxicity. Fosetyl-Al is neither
mutagenic nor genotoxic. The genetic
toxicity potential of fosetyl-Al was
assessed in several assays. Eight
mutagenicity tests performed with
fosetyl-Al were negative. The tests
included two Ames assays with S.
typhimurium, two phase induction

assays using E. coli, two micronucleus
studies in mice, one DNA repair assay
using E. coli and one mutation assay in
Saccharomyces cereviseae.

3. Reproductive and developmental
toxicity. Fosetyl-Al is not a reproductive
toxicant and shows no evidence of
estrogenic or androgenic related effects.
In a 3-generation reproduction study,
fosetyl-Al was administered to rats at
dietary levels of 0, 6,000, 12,000 or
24,000 ppm. No adverse effects on
reproductive performance or pup
survival were observed in any dose
group. The LEL was established at
12,000 ppm based on effects on animal
weights and urinary tract changes. The
NOEL for all effects was 6,000 ppm.
Developmental toxicity studies were
conducted with technical grade fosetyl-
Al in rats and rabbits. These studies are
summarized below.

i. Rat. A teratology study in rats dosed
via oral gavage at 500, 1,000 or 4,000
mg/kg/day showed a developmental
NOEL of 1,000 mg/kg. At 4,000 mg/kg,
there was maternal toxicity, as
evidenced by effects on animal weights,
maternal deaths, increased resorptions
and delayed fetal ossification.

ii. Rabbit. A rabbit teratology study
showed no toxic effects at oral doses up
to 500 mg/kg. Effects of fosetyl-Al on
fetal development were observed only
in the rat at a dose producing severe
maternal toxicity. In the absence of
maternal toxicity, no adverse effects on
fetal development were observed, i.e. at
1,000 milligram/kilograms/day (mg/kg/
day) in rats or at 500 mg/kg/day in
rabbits.

4. Subchronic toxicity. In subchronic
studies, no significant toxicity was
observed even at doses exceeding the
limit of 1,000 mg/kg/day.

i. A 21-day dermal study in rabbits
showed mild to moderate skin irritation
and a NOEL of 1.5 g/kg/day.

ii. A 90-day feeding study in rats
showed a NOEL of >5,000 ppm; the LEL
was 25,000 ppm with extramedullary
hematopoiesis in the spleen.

iii. A 90-day dog feeding study
showed a NOEL of 10,000 ppm and a
LEL at 50,000 ppm, at which the test
animals had a lower serum potassium
level than untreated animals.

5. Chronic toxicity. Chronic toxicity
studies have been conducted in dogs
and rats.

i. Dog. Fosetyl-Al was fed to dogs for
2-years at concentrations of 0, 10,000,
20,000, and 40,000 ppm. The NOEL was
10,000 ppm, equivalent to 250 mg/kg/
day. The LEL was 20,000 ppm based on
a slight degenerative effect on the testes.
These testicular changes, as well as a
few scattered clinical changes, were

seen in the high dose dogs. No effects
were observed in the urinary tract.

ii. Rat. Fosetyl-Al was administered
via admixture in the diet to CD rats at
target levels of 0, 2,000, 8,000, and
30,000/40,000 ppm for approximately 2-
years. Based on these levels, respective
doses were 100, 400 and 2,000/1,500
mg/kg/day. After 2-weeks at 40,000
ppm, this dietary level was reduced to
30,000 ppm due to the occurrence of red
coloration of the urine and a decrease in
body weight gain. Although these
findings were no longer apparent after
week 2, analytical verification of dietary
levels revealed that the highest dietary
level ranged from approximately 38,000
to 61,000 ppm during the first 32 weeks
of the study. No significant differences
in bwt or food consumption were noted
at 2,000 or 8,000 ppm. No biologically
significant differences were observed in
ophthalmoscopy, hematology, clinical
chemistry, or urinalysis for treated and
control animals. Calculi in the urinary
bladder were observed for several male
and female rats in the high dose group.
Non-neoplastic findings consisted of
epithelial hyperplasia and inflammation
in the urinary bladders of males at
30,000/40,000 ppm. Increased
incidences of hydronephrosis,
inflammation, and epithelial
hyperplasia in the kidney were also
observed in males from the high dose
group. Females from the same group
exhibited increased incidences of
epithelial hyperplasia in the urinary
bladder and hydronephrosis in the
kidney. The NOEL in the chronic rat
study was 8,000 ppm (400 mg/kg/day).

iii. Conclusion. The lowest NOEL for
chronic effects of fosetyl-Al is 10,000
ppm (250 mg/kg/day) based on the dog
study. This NOEL is based on minor
changes at 20,000 ppm. In the rat,
calculi in the urinary bladder and
related histopathological changes in the
bladder and kidneys of males and
females were observed at 30,000/40,000
ppm.

6. Carcinogenicity. Long-term feeding
studies were conducted with technical
grade fosetyl-Al in mice and rats and
with monosodium phosphite, the
primary urinary metabolite of fosetyl-Al,
in rats. These studies, in addition to a
mechanistic study in rats, are described
below:

i. Rat. Fosetyl-Al was administered
via admixture in the diet to CD rats at
target levels of 0, 2,000, 8,000, and
30,000/40,000 ppm for approximately 2-
years. After 2-weeks at 40,000 ppm, this
dietary level was reduced to 30,000 ppm
due to the occurrence of red coloration
of the urine and a decrease in body
weight gain. Although these findings
were no longer apparent after week 2,
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analytical verification of dietary levels
revealed that the highest dietary level
ranged from approximately 38,000 to
61,000 ppm during the first 32 weeks of
the study. Calculi in the urinary bladder
were observed for several male and
female rats at 30,000/40,000 ppm.
Microscopic examination revealed
transitional cell carcinomas and
papillomas in the urinary bladders of
high dose males. In addition, a
statistically significant increase in
adrenal pheochromocytomas (benign
and malignant combined) was observed
in males at 8,000 and 30,000/40,000
ppm. The adrenal slides were
independently reread by two consulting
pathologists who found no significant
dose-related increases in the incidence
of pheochromocytomas or hyperplasia.
The NOEL for fosetyl-Al in the chronic
rat study was 8,000 ppm. A subsequent
mechanistic study in rats conducted
with dietary levels of 8,000, 30,000 and
50,000 ppm demonstrated that the
massive doses of 30,000 and 50,000
ppm fosetyl-Al alter calcium/
phosphorous homeostasis resulting in
severe acute renal injury, similar to that
observed in the chromic rat study, and
the formation of calculi in kidneys,
ureters, and bladder. Under conditions
of chronic exposure, these effects could
lead to the formation of bladder tumors
as seen in the chronic rat study. At
8,000 ppm, no evidence of renal injury
was observed, a result consistent with
the absence of bladder tumors. Thus, the
bladder tumors induced by fosetyl-Al
were the result of acute renal injury
followed by a chronic toxic reaction
rather than a true carcinogenic effect.
An oncogenicity study in rats was
conducted with monosodium phosphite
administered via dietary mixture at
levels of 2,000, 8,000, and 32,000 ppm.
No evidence of oncogenicity was
observed in this study.

ii. Mouse. A 2-year feeding/
carcinogenicity study was conducted in
mice fed diets containing fosetyl-Al at O,
2,500, 10,000, or 20,000/30,000 ppm.
The 20,000 ppm dose was increased to
30,000 ppm during week 19 of the
study. The NOEL for all effects was
20,000/30,000 ppm (3,000/4,500 mg/kg/
day). There were no carcinogenic effects
observed under the conditions of this
study.

iii. Conclusion. The Office of
Pesticide Programs’, Health Effects
Division, Carcinogenicity Peer Review
Committee (CPRC) concluded in their
report of June 29, 1993 that the
pesticidal use of fosetyl-Al is unlikely to
pose a carcinogenic hazard for humans
given that:

a. Tumors develop in rats under
extreme conditions that are unlikely to

be achieved other than under laboratory
conditions (at a dose in excess of the
OPP dose limit for carcinogenicity
studies).

b. Tumors in rats are believed to
develop only at doses that produce
stones.

¢. Human dietary exposure to fosetyl-
Al is only about one-500,000th of the
NOEL for stone formation in the rat (the
most sensitive experimental model).

d. The dose of fosetyl-Al which can be
absorbed dermally by applicators is also
probably too low to result in stone
formation. EPA has therefore chosen to
use the Reference Dose (RfD) to quantify
dietary risk to humans.

7. Neurotoxicity. No evidence of
neurotoxic potential has ever been
observed with fosetyl-Al. Fosetyl-Al
does not have a chemical function
associated with neurotoxicity. No signs
of neurotoxicity have been recorded in
any study conducted with fosetyl-Al.

8. Animal metabolism. Rat
metabolism studies showed that most of
the radiolabel rapidly appeared in
exhaled carbon dioxide. There was also
some radiolabel excreted in the urine as
phosphite, along with a smaller amount
as the unchanged parent compound. It
appears that fosetyl-Al is essentially
completely absorbed after ingestion and
extensively hydrolyzed to carbon
dioxide which is exhaled. The
phosphite is excreted in the urine
without further oxidation to phosphate.
Aluminum does not appear to be
absorbed to a significant extent from the
gastrointestinal tract.

9. Metabolite toxicology. There are no
metabolites of toxicological concern.
The tolerances are established for the
parent only, that is fosetyl-Al.

10. Endocrine disruption. No
evidence of estrogenic or androgenic
effects were noted in any study with
fosetyl-Al. No adverse effects on mating
or fertility indices and gestation, live
birth, or weaning indices were noted in
a 3-generation rat reproduction study at
doses well above EPA’s limit of 1,000
mg/kg/day. Therefore, fosetyl-Al does
not have any effect on the endocrine
system.

C. Aggregate Exposure

1. Dietary exposure—i. Chronic risk.
Based upon all available data, EPA has
established an RfD of 3.0 mg/kg/day
using a 100 fold safety factor to account
for inter- and intra-species differences
and a NOEL of 250 mg/kg/bwt/day from
a 2-year feeding study in dogs. A
chronic dietary risk assessment was
prepared using established and
proposed tolerance residue levels, 1987
food consumption data, and 100% crop
treated. The calculated potential

exposure for the U.S. population is
0.065760 mg/kg bwt/day. Potential
exposure for nursing and non-nursing
infants less than 1-year old, children
aged 1 to 6-years, and children aged 7
to 12-years is calculated to be 0.022485,
0.134076, 0.116682, and 0.069637 mg/
kg bwt/day, respectively. This results in
utilization of 2.2, 4.5, 3.9, and 2.3% of
the RfD for the whole U.S. population,
non-nursing infants less than 1-year old,
children aged 1 to 6- years, and children
aged 7 to 12-years, respectively. Thus,
the dietary exposure for fosetyl-Al is
well below the RfD of 3.0 mg/kg/day
and is negligible for all segments of the
population including infants and
children.

ii. Acute risk. Based on a lack of acute
toxicity and the large margins of
exposure in the chronic dietary
assessment, fosetyl-Al does not pose any
acute dietary risks.

2. Food. The dietary exposure
assessment accounts for all anticipated
dietary exposure for a tolerance of 3.0
ppm on bananas, which is the subject of
this request, and all other active and
pending tolerances for fosetyl-Al. The
active tolerances are for asparagus,
avocados, blueberries, brassica,
caneberries, citrus, cucurbits, ginseng,
hops (dried), leafy vegetables,
pineapple, onions (dry bulb), pome
fruit, strawberries, and tomatoes.
Pesticide petitions proposing the
establishment of tolerances for Fosetyl-
Al on grapes and macadamia nuts (IR-
4) have also been submitted to the
Agency.

3. Drinking water. There is no
established maximum contaminant level
(MCL) or health advisory level (HAL) for
fosetyl-Al. The potential for ground
water and/or surface water
contamination by fosetyl-Al and its
degradates is expected to be very low,
in most cases, due to the rapid
degradation of the compound in soil to
non-toxic degradates under both aerobic
and anaerobic conditions. Under aerobic
laboratory conditions, the half-life of
fosetyl-Al is between 1 and 1.5 hours in
loamy sand, silt loam, and clay loam
and 20 minutes in sandy loam soil. The
degradation proceeds through the
hydrolysis of the ethyl ester bond,
resulting in the formation of
phosphorous acid and ethanol. The
ethanol is further degraded into carbon
dioxide. Based on the short half-life of
fosetyl-Al and the known fate of
phosphates under anaerobic conditions,
EPA determined that an anaerobic soil
metabolism study was not necessary. An
anaerobic aquatic soil metabolism study
was conducted. When anaerobic
conditions were established by flooding
soil, the half-life was 40 hours with silty
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clay loam, and 14 hours with sandy
loam soil.

4. Non-dietary exposure. In addition
to agricultural uses, fosetyl-Al is
registered on ornamentals and turf
under the brand names CHIPCO Aliette
WDG, and Aliette HG. CHIPCO Aliette
WDG is sold to professional applicators
only, which includes lawn care
operators (LCO). All residential uses of
CHIPCO Aliette WDG are applied by an
LCO. Typically, LCOs use fungicides for
ornamentals and turf on an as needed
basis only in part because of high cost,
variable performance, and little residual
control. In 1994, LCOs made an
estimated 206,200 acre treatments in
total for all fungicides representing less
than 1% of the available acreage of
32,740,000 assuming each acre was
treated once (Kline & Company, Inc.).
CHIPCO Aliette WDG is estimated to
have been used on less than 3% of the
acres treated with commercial
landscapes (turf and ornamentals)
constituting the majority of the use by
LCOs. Therefore, fosetyl-Al is used by
LCOs on less than 0.03% of the total
available acres. Aliette HG is not
currently being sold but plans are to
introduce this product on the market in
1998 on a limited geographical scale.
The product will be available to the
home consumer in single dose packages
for residential use on turf and
ornamentals. Available market research
information indicates that a total of 1.7
million pounds fungicide (active
ingredient) are sold annually for use by
the home owner. Since Aliette HG will
just be entering the market, only very
small quantities of the product are
expected to be sold. The maximum
amount expected to be sold for the next
few years is approximately 1% of the
total 1.7 million pounds of fungicide
products available to the home owner
for residential use on turf and
ornamentals. This use of the product is
therefore expected to have a negligible
impact on the aggregate exposure for
fosetyl-Al.

5. Conclusion. Considering that
fosetyl-Al is applied by LCOs on about
0.03% of available lawn acres (the
majority being commercial landscapes),
the likelihood of post application
exposure occurring, particularly in a
residential situation, is extremely low.
The use of fosetyl-Al by the homeowner
constitutes a minor use of the product
since only small quantities are expected
to be sold in 1998. Other applications by
professional operators, e.g. golf courses,
nurseries, sod farms, present only very
limited exposure to a limited population
of adults but do not pose any exposure
to small children. Thus, the ornamental
and turf uses are not expected to add

significantly to the aggregate exposure
for fosetyl-Al, and only dietary exposure
has been taken into consideration for
risk assessment purposes.

D. Cumulative Effects

Effects associated with fosetyl-Al are
unlikely to be cumulative with any
other compound. The formation of
calculi and bladder tumors in rats is the
only significant toxicological effect
observed with fosetyl-Al. These effects
were observed in rat only at a dose
which not only exceeds estimated
human exposure by several orders of
magnitude but is in excess of the OPP
dose limit for carcinogenicity studies.
Therefore, an aggregate assessment
based on common mechanisms of
toxicity is not appropriate as exposure
to humans will be well below the levels
producing calculi and bladder tumors in
rats. Further, considering the rapid
elimination of fosetyl-Al in the rat
metabolism study, any effects associated
with fosetyl-Al are unlikely to be
cumulative with any other compound.
Based on these reasons, only the
potential risks of fosetyl-Al are
considered in the exposure assessment.

E. Safety Determination

1. U.S. population. Based upon all
available data, EPA has established an
RfD of 3.0 mg/kg/day using a 100 fold
safety factor to account for inter- and
intra-species differences and a NOEL of
250 mg/kg bwt/day from a 2-year
feeding study in dogs. A chronic dietary
risk assessment using established and
proposed tolerance residue levels, 1987
food consumption data, and 100% crop
treated results in utilization of 2.2, 4.5,
3.9, and 2.3% of the RfD for the whole
U.S. population, non-nursing infants
less than 1-year old, children aged 1 to
6-years, and children aged 7 to 12-years,
respectively. Thus, the dietary exposure
for fosetyl-Al is well below the RfD of
3.0 mg/kg/day and is negligible for all
segments of the population including
infants and children.

2. Infants and children—Adequate
margin of safety. In assessing the
potential for additional sensitivity of
infants and children to residues of
fosetyl-Al, the available developmental
and reproductive toxicity studies and
the potential for endocrine modulation
were considered. Developmental
toxicity studies in two species indicate
that fosetyl-Al has no teratogenic
potential at any dose level. Further, no
adverse effects on fetal development
were observed in rabbits at doses up to
500 mg/kg/day or in rats at doses up to
1,000 mg/kg/day. In a 3-generation rat
reproduction study, no adverse effects
on reproductive performance or pup

survival were observed up to 24,000
ppm (equivalent to a dose well above
EPA'’s limit dose of 1,000 mg/kg/day).
Maternal and developmental NOELs
and LELs were comparable in all studies
indicating no increase in susceptibility
of developing organisms. Further,
fosetyl-Al has no endocrine-modulation
characteristics as demonstrated by the
lack of endocrine effects in
developmental, reproductive,
subchronic, and chronic studies. Since
registration of fosetyl-Al in 1983, EPA
has assessed the safety of this molecule
several times and has concluded
repeatedly that the level of dietary
exposure is sufficiently low to provide
ample margins of safety to guard against
any potential adverse effects of fosetyl-
Al. Considering the conservative
exposure assumptions in setting the
tolerances and the dietary risk
assessment assuming 100% crop
treated, less than 5% of the RfD is
utilized for non-nursing infants less
than 1-year old, children aged 1 to 6-
years, and children aged 7 to 12-years.
The probability of non-occupational
sources of exposure to fosetyl-Al is
negligible. Therefore, based upon the
completeness and reliability of the
toxicity data and the conservative
exposure assessment, there is a
reasonable certainty that no harm will
result to infants and children from
exposure to the residues of fosetyl-Al
and no additional uncertainty factor is
warranted.

F. International Tolerances

There are presently no Codex
maximum residue levels established for
residues of fosetyl-Al on any crop.
[FR Doc. 98-17808 Filed 7-6—98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-6121-3]

Proposed CERCLA Administrative De
Minimis Contributor Settlement With
Mesa Oil, Inc.—Rocky Flats Industrial
Park Site in Jefferson County,
Colorado

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice and request for public
comment.

SUMMARY: In accordance with the
requirements of section 122(i) of the
Comprehensive Environmental
Response, Compensation, and Liability
Act, as amended (‘““CERCLA”), 42 U.S.C.
9622(i), notice is hereby given of a
proposed administrative de minimis
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settlement under section 122(g) of
CERCLA, 42 U.S.C. 622(g) with Mesa
Qil, Inc. (‘“MESA”"), concerning the
Rocky Flats Industrial Park site located
in the 17000 block of Colorado Highway
72, approximately 2 miles east of the
intersection of Colorado Highways 93
and 72, in Jefferson County, Colorado
(the ““Site”). The settlement, embodied
in a proposed Administrative Order on
Consent (““AOC”), is designed to resolve
Mesa’s liability at the Site through a
covenant not to sue under sections 106
and 107 of CERCLA, 42 U.S.C. 9606 and
9607, and section 7003 of the Resource
Conservation and Recovery Act
(“RCRA™), 42 U.S.C. 6973, subject to
certain reopening provisions. The
proposed AOC requires Mesa to pay a
total of $2,000.00 in cash together with
the approximately $50,000.00 of in-kind
work contributed by Mesa to site
investigation and remediation efforts at
the Site, to address its liability to the
United States related to past and future
response actions at the Site.

Opportunity for comment

For thirty (30) days following the date
of publication of this notice, the Agency
will consider all comments received and
may modify or withdraw its consent to
the settlement if comments received
disclose facts or considerations which
indicate that the settlement is
inappropriate, improper, or inadequate.
The Agency'’s response to any comments
received will be available for public
inspection at the EPA Superfund Record
Center, 999 18th Street, 5th Floor, in
Denver, CO. Commenters may request
an opportunity for a public meeting in
the affected area in accordance with
section 7003(d) of RCRA, 42 U.S.C.
6973(d).

DATES: Comments must be submitted on
or before August 6, 1998.

ADDRESSES: The proposed settlement
and additional background information
relating to the settlement are available
for public inspection at the EPA
Superfund Records Center, 999 18th
Street, 5th Floor, in Denver, CO.
Comments and requests for a copy of the
proposed settlement should be
addressed to Carol Pokorny,
Enforcement Specialist (8ENF-T),
Technical Enforcement Program, U.S.
Environmental Protection Agency, 999
18th Street, Suite 500, Denver, CO
80202-2466, and should reference the
Rocky Flats Industrial Park Site,
Jefferson County, CO and EPA Docket
No. CERCLA-VI1I1-98-13.

FOR FURTHER INFORMATION CONTACT:
Carol Pokorny, Enforcement Specialist
(8ENF-T), Technical Enforcement
Program, U.S. Environmental Protection

Agency, 999 18th Street, Suite 500,
Denver, CO 80202-2466, (303) 312—
6970.

SUPPLEMENTARY INFORMATION: Notice of
proposed administrative de minimis
contributor settlement under section
122(g) of CERCLA, 42 U.S.C. 9622(g): In
accordance with section 122(i) of
CERCLA, 42 U.S.C. 9622(i), notification
is hereby given that the terms of the
AOC have been agreed to by Mesa. By
the terms of the proposed AOC, Mesa
will pay $2,000.00 cash to the
Hazardous Substance Superfund for its
release of 75 gallons of used oil
containing hazardous substances. In
addition to its cash payment, Mesa has
contributed in-kind services valued at
approximately $50,000.00 to the
characterization and remediation of the
Site. The in-kind services represent
work Mesa has conducted in
anticipation of this settlement and were
not otherwise required by law. The total
dollar amount which Mesa will pay to
the Agency represents approximately
0.01538% of the estimated total cost of
remediation. EPA estimates that the
total response costs incurred and to be
incurred at or in connection with the
Site by the United States and by private
parties to be approximately
$13,000,000.00.

In exchange for payment and Mesa’s
remediation and investigatory work at
the Site, EPA will provide Mesa with a
covenant not to sue under sections 106
and 107(a) of CERCLA, 42 U.S.C. 9606
and 9607(a), and under section 7003 of
the Solid Waste Disposal Act, as
amended (also known as the Resource
Conservation and Recovery Act), which
will resolve Mesa’s liability at the Site.
The settlement also provides Mesa with
contribution protection. Under the
terms of the AOC, the United States
reserves the right to institute judicial or
administrative proceedings against Mesa
seeking to compel Mesa to perform
response actions relating to the Site,
and/or to reimburse the United States
for additional costs of response, if
information not contained in EPA’s
administrative site file as of the effective
date of the AOC is discovered which
indicates that Mesa contributed
hazardous substances to the Site in an
amount greater than 6,690 gallons or
hazardous substances which are
significantly more toxic or are of
significantly greater hazardous effect
than other hazardous substances at the
Site.

Dated: June 16, 1998.
Carol Rushin,

Assistant Regional Administrator, Office of
Enforcement, Compliance and Environmental
Justice, Region VIII.

[FR Doc. 98-17964 Filed 7-6-98; 8:45 am]

BILLING CODE 6560-50-M

FARM CREDIT ADMINISTRATION

Farm Credit Administration Board;
Regular Meeting; Sunshine Act

AGENCY: Farm Credit Administration.
SUMMARY: Notice is hereby given,
pursuant to the Government in the
Sunshine Act (5 U.S.C. 552b(e)(3)), that
the July 9, 1998 regular meeting of the
Farm Credit Administration Board
(Board) will not be held. The Board will
hold a special meeting at 9:00 a.m. on
Tuesday, July 14, 1998. An agenda for
this meeting will be published at a later
date.

FOR FURTHER INFORMATION CONTACT:
Floyd Fithian, Secretary to the Farm
Credit Administration Board, (703) 883—
4025, TDD (703) 883-4444.

ADDRESS: Farm Credit Administration,
1501 Farm Credit Drive, McLean,
Virginia 22102-5090.

Dated: July 1, 1998.
Floyd Fithian,
Secretary, Farm Credit Administration Board.
[FR Doc. 98-18048 Filed 7-2-98; 11:33 am]
BILLING CODE 6705-01-P

FEDERAL COMMUNICATIONS
COMMISSION

[CC Docket No. 92-237; DA 98-1317]

North American Numbering Council;
Meeting

AGENCY: Federal Communications
Commission.
ACTION: Notice.

SUMMARY: OnJuly 1, 1998, the
Commission released a public notice
announcing the July 22—23,1998,
meeting and agenda of the North
American Numbering Council (NANC).
The intended effect of this action is to
make the public aware of the NANC’s
next meeting and its Agenda.

FOR FURTHER INFORMATION CONTACT:
Linda Simmes, at (202) 418-2330 or via
the Internet at Isimms@fcc.gov. The
address is: Network Services Division,
Common Carrier Bureau, Federal
Communications Commission, 2000 M
Street, NW, Suite 235, Washington, DC
20554. The fax number is: (202) 418—
7314. The TTY number is: (202) 418—
0484.
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SUPPLEMENTARY INFORMATION: Released:
June 30, 1998.

The next meeting of the North
American Numbering Council (NANC)
will be held on Wednesday, July 22,
1998, from 8:30 a.m., until 5:00 p.m.,
and on Thursday, July 23, 1998, from
8:30 a.m., until 12 noon at the Federal
Communications Commission, 1919 M
Street, NW, Room 856, Washington, DC.

This meeting will be open to members
of the general public. The FCC will
attempt to accommodate as many
people as possible. Admittance,
however will be limited to the seating
available. The public may submit
written statements to the NANC, which
must be received two business days
before the meeting. In addition, oral
statements at the meeting by parties or
entities not represented on the NANC
will be permitted to the extent time
permits. Such statements will be limited
to five minutes in length by any one
party or entity, and requests to make an
oral statement must be received two
business days before each meeting.
Requests to make an oral statement or
provide written comments to the NANC
should be sent to Linda Simms at the
address under FOR FURTHER INFORMATION
CONTACT, stated above.

Proposed Agenda

The planned agenda for the July 22—
23, meeting is as follows:

1. Approval of meeting minutes.

2. Local Number Portability
Administration (LNPA) Working Group
Report. Report out on estimate of times
to complete preport (PP) with efficient
data representation (EDR), and port on
demand (POD) architectures.

3. N11 Ad Hoc Working Group Report
and Recommendation. Responsibilities
under First Report and Order and
Further Notice of Proposed Rulemaking,
In the Matter of Use of N11 Codes and
Other Abbreviated Dialing
Arrangements, CC Docket 92—-105, FCC
97-51.

4. Numbering Resource Optimization
Working Group Report. Discussion and
review status of telephone number
reservation recommendation.

5. Industry Numbering Committee
Report. Tutorial on service provider
inventory and industry inventory
intervals; including service provider
request date to the pooling
administrator; pooling administrator
allocation date and actual effective date
for a block to be put into service.

6. Cost Recovery Working Group
Report.

7. COCUS and Proposed Line Number
Utilization Survey. Discussion and
review of contributions on question of
complete, timely and accurate data

reporting; obtaining forecasts from
resellers, and the issue of audits.

8. North American Numbering Plan
Administration (NANPA) report on
statement of work for net costs
associated with extension to 1000s
block number pooling administration.

Federal Communications Commission.
Geraldine A. Matise,

Chief, Network Services Division, Common
Carrier Bureau.

[FR Doc. 98-17976 Filed 7—6-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

[DA 98-1239]

Notice of Publix Network Corporation’s
Telecommunications Relay Services
(TRS) Certification; CC Docket No. 90—
571 and NSD-L—-98-65

Released: June 30, 1998.

Notice is hereby given that the
application for certification of the
Publix Network Corporation’s Interstate
Telecommunication Relay Services
(TRS) program has been granted, subject
to the condition described below,
pursuant to Title IV of the Americans
with Disabilities Act of 1990, 47 U.S.C.
225(f)(2), and section 64.605(b) of the
Commission’s rules, 47 CFR 64.605(b).
On the basis of Publix Network
Corporation’s application, the
Commission has determined that:

(1) The TRS program of Publix
Network Corporation meets or exceeds
all operational, technical, and
functional minimum standards
contained in section 64.604 the
Commission’s rules, 47 CFR 64.604;

(2) The TRS program of Publix
Network Corporation makes available
adequate procedures and remedies for
enforcing the requirements of the
program; and,

(3) the TRS program of Publix
Network Corporation in no way
conflicts with federal law.

On May 14, 1998, the Commission
adopted a Notice of Proposed
Rulemaking that proposes ways to
enhance the quality of existing
telecommunications relay services
(TRS) and expand those services for
better use by individuals with speech
disabilities. See Telecommunications
Relay Services and Speech-to-Speech
Services for Individuals with Hearing
and Speech Disabilities, CC Docket No.
98-67, FCC 98-90 (rel. May 20, 1998).
Because the Commission may adopt
changes to the rules governing relay
programs, including state relay
programs, the certification granted

herein is conditioned on a
demonstration of compliance with any
new rules ultimately adopted by the
Commission. The Commission will
provide guidance to the states on
demonstrating compliance with such
rule changes.

This certification, as conditioned
herein, is effective immediately and
shall remain in effect until July 25,
2003. One year prior to the expiration of
this certification, July 25, 2002, Publix
Network Corporation may apply for
renewal of their TRS program
certification by filing documentation in
accordance with the Commission’s
rules, pursuant to 47 CFR 64.605(a) and
(b).

A copy of the certification letter is
available for public inspection at the
Commission’s Common Carrier Bureau,
Network Services Division, Room 235,
2000 M Street, NW, Washington, DC,
Monday through Thursday, 8:30 a.m. to
3:00 p.m. (closed 12:30 to 1:30 p.m.) and
the FCC Reference Center, Room 239,
1919 M Street, NW, Washington, DC,
daily, from 9:00 a.m. to 4:30 p.m..

FOR FURTHER INFORMATION CONTACT: Al
McCloud, (202) 418-2499,
amccloud@fcc.gov; Helene Nankin,
(202) 418-1466, hnankin@fcc.gov; or
Kris Monteith, (202) 418-1098,
kmonteit@fcc.gov, (TTY, 202-418—
0484), at the Network Services Division,
Common Carrier Bureau, Federal
Communications Commission.

Federal Communications Commission.
Geraldine A. Matise,

Chief, Network Services Division, Common
Carrier Bureau.

[FR Doc. 98-17925 Filed 7-6-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

[CS Docket No. 98-102, FCC 98-137]
Annual Assessment of the Status of

Competition in Markets for the Delivery
of Video Programming

AGENCY: Federal Communications
Commission.

ACTION: Notice of inquiry.

SUMMARY: The Commission is required
to report annually to Congress on the
status of competition in markets for the
delivery of video programming. On June
23, 1998, the Commission adopted a
Notice of Inquiry to solicit information
from the public for use in preparing the
competition report that is to be
submitted to Congress in December
1998. The Notice of Inquiry will provide
parties with an opportunity to submit
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comments and information to be used in
conjunction with publicly available
information and filings submitted in
relevant Commission proceedings to
assess the extent of competition in the
market for the delivery of video
programming.

DATES: Comments are due by July 31,
1998, and reply comments are due by
August 31, 1998.

ADDRESSES: Office of the Secretary,
Room 222, Federal Communications
Commission, Washington, DC 20554.
FOR FURTHER INFORMATION CONTACT:
Marcia Glauberman, Cable Services
Bureau, (202) 418-7200 or TTY (202)
418-7172.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Inquiry in CS Docket No. 98-102, FCC
98-137, adopted June 23, 1998, and
released June 26, 1998. The complete
text of this Notice of Inquiry is available
for inspection and copying during
normal business hours in the FCC
Reference Center (Room 239), 1919 M
Street, NW, Washington, DC, 20554, and
may also be purchased from the
Commission’s copy contractor,
International Transcription Service
(“ITS, Inc.”), (202) 857-3800, 1231 20th
Street, NW, Washington, DC 20036.

Synopsis of the Notice of Inquiry

1. Section 628(g) of the
Communications Act of 1934, as
amended (““Communications Act”), 47
U.S.C. 548(g), requires the Commission
to deliver an annual report to Congress
on the status of competition in markets
for the delivery of video programming.
The Notice of Inquiry (“*“NOI"’) is
designed to assist the Commission in
gathering the information, data and
public comment necessary to prepare its
fifth annual report on competition in
markets for the delivery of video
programming (**1998 Competition
Report”). The Commission expects to
use the information submitted by
commenters to supplement publicly
available information and relevant
comments that have been filed in other
Commission proceedings.

2. For the 1998 Competition Report,
we request information and comment
regarding the cable industry, existing
and potential competitors in markets for
the delivery of video programming, and
the prospects for increasing competition
in these markets. We seek information
to update our assessment of the status
of competition and on changes in the
competitive environment since our 1997
Competition Report, summarized at 63
FR 10222 (March 2, 1998), was
submitted to Congress. Commenters also
are invited to identify and comment on

existing statutory provisions and
Commission regulations they perceive
as restraining competition or inhibiting
development of robust competition in
markets for the delivery of video
programming. We note that, pursuant to
section 623(c)(4) of the Communications
Act, the Commission’s authority under
section 623(c)(3) to review complaints
submitted by local franchising
authorities concerning increases in rates
for cable programming service (“‘CPS”)
tiers sunsets on March 31, 1999. See 47
U.S.C. 543(c)(3) and (c)(4). The
information gathered in this report will
present the last comprehensive picture
of the state of cable competition prior to
the sunset date. For this year’s report, to
the extent feasible, we ask parties to
submit data and information that are
current as June 30, 1998.

3. As in previous reports, we seek
factual information and statistical data
regarding the status of video
programming distributors using
different technologies, and changes that
have occurred in the past year. We ask
for information on multichannel video
programming distributors (‘““MPVDs")
using predominantly wired distribution
technologies, including cable systems,
private cable or satellite master antenna
television (“SMATV”) systems, and
open video systems (“OVS™). We also
request data for those relying
predominantly on wireless distribution
technologies, such as over-the-air
broadcast television, multichannel
multipoint distribution service
(“MMDS”), instructional television
fixed service (“ITFS”), local multipoint
distribution service (“LMDS"), direct
broadcast satellite (““DBS”’) service, and
home satellite dish (““HSD”) service.

4. In addition to statistical data on
each of these delivery services, we seek
information regarding: (a) the number of
homes passed (for wired technologies)
and the number of homes capable of
receiving service (for wireless
technologies); (b) the number of
operators; (c) the identities of the ten
largest operators (national market only);
(d) the number of subscribers and
penetration rates; (e) channel capacities
and the number and types of channels
offered; and (f) the number and types of
services offered. In addition, we request
financial information for each
technology, including firm and industry
revenues, in the aggregate and by
sources (e.g., subscriber revenues,
advertising revenues, programming
revenues); cash flow; changes in stock
prices; investments; capital acquisition;
and capital expenditures.

5. For each video programming
distribution technology, we also request
information describing: (a) technological

advances (e.g., deployment of digital
services) that make or may make the
technology competitive; (b) the effort
(including steps, costs and time) needed
to increase the number of homes passed
or capable of receiving service; (c) the
effort (including steps, costs and time)
needed to increase the number of
channels and types of services offered;
and (d) regulatory and judicial
developments that affect the use of
different technologies. In addition, in
evaluating the extent of competition
among various MVPDs’ services or
technologies, we seek information and
analysis on the degree to which viewers
or consumers consider the different
types of MVPDs to be substitutes and on
the extent to which customers have
switched from one provider or
technology to another one.

6. In the NOI, we request information
on interservice competition and service
to multiple dwelling unit (*“MDU")
buildings. We further seek information
that will allow us to compare the cost
to consumers of subscriptions to, and
equipment needed to receive,
alternative MVPD services (cable, DBS,
MMDS, SMATYV, or OVS) and to permit
us to better understand the factors
considered by consumers when
choosing among alternative MVPDs.
Further, we seek comment on the
appropriate method for comparing the
services and costs of different MVPDs.

7. As in prior reports, we will provide
updated information in the 1998
Competition Report on the structure of,
and rivalry in, markets for the delivery
of video programming. To evaluate
market concentration at the local,
regional and national levels, we ask
commenters to provide updated
information on industry transactions,
including information on mergers,
acquisitions, consolidations, swaps and
trades, cross-ownership, and other
structural developments that affect
distributors’ delivery of video
programming. In local markets where
incumbent cable operators face
competition from one or more other
video programming distributors, we
seek information on: (a) the identity of
the competitors; (b) the distribution
technology used by each competitor; (c)
the date that each competitor entered
the market; (d) the location of the
market, including whether it is
predominantly urban or rural; (€) an
estimate of the subscribership and
market share for the services of each
competitor; (f) a description of the
service offerings of each competitor; (g)
differentiation strategies each
competitor is pursuing; and (h) the
prices charged for the service offerings.
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8. With respect to regional
concentration (i.e., “clustering’), for
cable and other MVPDs, we seek
information on the geographic areas
served by particular companies and
comment regarding the effects industry
consolidation and clustering have had
on competition. We also seek data
regarding current national
subscribership levels of all MVVPDs,
changes in these levels since the 1997
Competition Report, and the reasons for
these changes, including whether such
changes are the result of merger and
acquisition activity, marketing
strategies, or other factors. We also
would like to evaluate MVPD service
providers in the economic context of the
larger communications marketplace
based on their relative size and
resources (e.g., revenues) and the extent
to which participants have the ability to
enter each others’ market.

9. In the 1998 Competition Report, we
will update information on existing and
planned programming services, with
particular focus on those programming
services that are affiliated with video
programming distributors. We seek
information and ask a variety of
questions on programming services that
are affiliated with cable operators,
affiliated with non-cable video
programming distributors and
unaffiliated with any MVPD.

10. For this year’s report, we also
request information on the various
program options offered by each MVPD
technology, including exclusive
program offerings, the number of
channels available, and the
comparability of the program options
and packages available with each
technology. We ask whether there are
certain programming services or specific
classes of service that an MVPD needs
to provide to subscribers in order to be
successful. We request information
regarding the extent that local cable
operators or broadcasters are providing
local or regional news or sports
channels. In addition, we solicit
information on the extent to which
MVPDs offer or plan to offer electronic
programming guides. We also seek
information on the extent to which
MVPDs are now offering or plan to offer
consumers discrete programming
choices (i.e., service on an “‘a la carte”
or individual channel basis) rather than
programming service packages (i.e., tiers
of programming services) and the
technical feasibility of offering
programming in a customized manner.
Moreover, we seek information and
comment regarding public, educational
and governmental (““PEG) access and
leased access channels.

11. We further seek information and
analysis regarding the effect of increased
programming costs on rates, especially
for cable service. We request
information and comment on the factors
that affect programming costs for cable
operators and other MVVPDs. We also ask
about the extent to which the increased
programming costs are passed through
to MVPD subscribers and to advertisers.

12. As in previous reports, we will
update our assessment of our program
access, program carriage and channel
occupancy rules. Commenters are asked
to provide information regarding the
effectiveness of these rules. We request
information on whether the coverage of
the program access rules is appropriate,
on whether there have been any cases of
MVPDs being denied programming
when a satellite delivered service
becomes terrestrially delivered or by
non-vertically integrated programmers,
and on any other issues of concern
relating to the availability and
distribution of programming.

13. We seek updated information on
various technological advances that may
affect industry structure and
competition in markets for the delivery
of video programming, including system
upgrades and the deployment of digital
technology. We ask whether upgrades
are being undertaken only in specific
geographic areas and whether they are
conducted mainly in response to
competitive entry. We seek information
on the feasibility of combining
distribution technologies (e.g., DBS and
SMATYV) and data regarding MVPDs’
current use of combined distribution
technologies. We also solicit data on
estimated roll-out or launch dates for
new technologies. In addition, we note
that an important aspect of the
technological developments taking
place relates to the deployment of set
top boxes, integrated receiver/decoders,
or receivers that facilitate or
differentiate MVPD service offering. We
ask commenters to identify and describe
each type of device, including its
function and capabilities, its costs and
availability to consumers.

14. Currently, basic and cable
programming service rates are
deregulated where a cable operator faces
“effective competition” as defined in
the Communications Act, 47 U.S.C.
543(l). We seek comment on whether
the existing test for effective
competition is an appropriate
measurement of the existence of
competition. Where commenters believe
it is not the correct measure of
competition, all or in part, we ask for
suggested alternative means for
determining competition.

15. In the last two reports, we
examined several case studies of local
markets where cable operators faced
actual competition from MVPD entrants.
We seek updated information on the
effects of actual and potential
competition in these and other local
markets where consumers have, or soon
will have, a choice among MVPDs,
including specific data regarding areas
where head-to-head competition exists
between cable and other MVVPDs, or
among various types of MVPDs, and
information on how such competition
has affected prices, service offerings,
quality of service, and other relevant
factors.

16. We also would like to gather
information on video delivery
competition for and within MDUs. We
request information on how common is
it for consumers to have options to
choose between or among MVPD
services within a particular MDU and
how program offerings and prices
charged by competing MVPDs serving
MDUs compare. We solicit information
on how many exclusive service
contracts, and how many so-called
“perpetual’ exclusive contracts, exist in
MDUs at present and whether their use
is increasing or decreasing. We request
comment on the impact that the recent
inside wiring, over-the-air reception
device (“OTARD”), and cable bulk rate
rules have had on MDU competition.

17. Finally, we request information
regarding existing or potential
regulatory impediments that may deter
entry or prevent expansion of
competitive opportunities in video
program delivery markets. We also ask
commenters to identify specific
Commission rules, policies or
regulations that ought to be reexamined
in light of current competitive
opportunities within multichannel
video programming markets.

Administrative Matters:
Ex Parte

18. There are no ex parte or disclosure
requirements applicable to this
proceeding pursuant to 47 CFR
1.1204(a)(4).

Comment Dates

19. Pursuant to applicable procedures
set forth in §81.415 and 1.419 of the
Commission’s Rules, 47 CFR 1.415 and
1.419, interested parties may file
comments on or before July 31, 1998,
and reply comments on or before
August 31, 1998. To file formally in this
proceeding, participants must file an
original and four copies of all
comments, reply comments and
supporting comments. If participants
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want each Commissioner to receive a
personal copy of their comments, an
original plus ten copies must be filed.
Comments and reply comments should
be sent to the Office of the Secretary,
Federal Communications Commission,
Washington, DC 20554. Comments and
reply comments will be available for
public inspection during regular
business hours in the FCC Reference
Center (Room 239) of the Federal
Communications Commission, 1919 M
Street, NW, Washington, DC 20554.

Ordering Clauses

20. This Notice of Inquiry is issued
pursuant to authority contained in
sections 4(i), 4(j), 403 and 628(g) of the
Communications Act of 1934, as
amended.
Federal Communications Commission.
Magalie Roman Salas,
Secretary.
[FR Doc. 98-17831 Filed 7-6-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

Sunshine Act Meeting

Pursuant to the provisions of the
“Government in the Sunshine Act” (5
U.S.C. 552b), notice is hereby given that
at 10:02 a.m. on Wednesday, July 1,
1998, the Board of Directors of the
Federal Deposit Insurance Corporation
met in closed session to consider
matters relating to the Corporation’s
supervisory activities.

In calling the meeting, the Board
determined, on motion of Vice
Chairman Andrew C. Hove, Jr.,
seconded by Director Joseph H. Neely
(Appointive), concurred in by Mr.
Richard M. Riccobono, acting in the
place and stead of Director Ellen S.
Seidman (Director, Office of Thrift
Supervision), Director Julia L. Williams
(Acting Comtroller of the Currency), and
Chairman Donna Tanoue, that
Corporation business required its
consideration of the matters on less than
seven days’ notice to the public; that no
earlier notice of the meeting was
practicable; that the public interest did
not require consideration of the matters
in a meeting open to public observation;
and that the matters could be
considered in a closed meeting by
authority of subsections (c)(6), (c)(8),
and (c)(9)(A)(ii) of the “Government in
the Sunshine Act” (5 U.S.C. 552b(c)(6),
(c)(8), and (c)(9)(A)(ii)).

The meeting was held in the Board
Room of the FDIC Building located at
550—17th Street, N.W., Washington,
D.C.

Dated: July 1, 1998.
Federal Deposit Insurance Corporation.
Robert E. Feldman,
Executive Secretary.
[FR Doc. 98-18024 Filed 7—2-98; 10:22 am]
BILLING CODE 6714-01-M

FEDERAL HOUSING FINANCE BOARD

Sunshine Act Meeting

Announcing an Open Meeting of the
Board

TIME AND DATE: 10:00 a.m., Wednesday,
July 8, 1998.

PLACE: Board Room, Floor, Federal
Housing Finance Board, 1777 F Street,
N.W., Washington, D.C. 20006.

STATUS: The entire meeting will be open
to the public.

MATTERS TO BE CONSIDERED DURING

PORTIONS OPEN TO THE PUBLIC:

—Revisions to Procedures for Review of
Disputed Supervisory Determinations

—Appointment of Federal Home Loan
Bank Directors of Dallas and Topeka

CONTACT PERSON FOR MORE INFORMATION:

Elaine L. Baker, Secretary to the Board,

(202) 408-2837.

William W. Ginsberg,

Managing Director.

[FR Doc. 98-18122 Filed 7—2-98; 3:10 pm]

BILLING CODE 6725-01-P

FEDERAL RESERVE SYSTEM

Change in Bank Control Notices;
Acquisitions of Shares of Banks or
Bank Holding Companies

The notificants listed below have
applied under the Change in Bank
Control Act (12 U.S.C. 1817(j)) and §
225.41 of the Board’s Regulation Y (12
CFR 225.41) to acquire a bank or bank
holding company. The factors that are
considered in acting on the notices are
set forth in paragraph 7 of the Act (12
U.S.C. 1817(j)(7)).

The notices are available for
immediate inspection at the Federal
Reserve Bank indicated. The notices
also will be available for inspection at
the offices of the Board of Governors.
Interested persons may express their
views in writing to the Reserve Bank
indicated for that notice or to the offices
of the Board of Governors. Comments
must be received not later than July 20,
1998.

A. Federal Reserve Bank of
Minneapolis (Karen L. Grandstrand,
Vice President) 90 Hennepin Avenue,
P.O. Box 291, Minneapolis, Minnesota
55480-0291:

1. Lonnie E. Clark, Chandler,
Minnesota; to acquire additional voting
shares of Chandler Bancshares, Inc.,
Chandler, Minnesota, and thereby
indirectly acquire State Bank of
Chandler, Chandler, Minnesota.

B. Federal Reserve Bank of Kansas
City (D. Michael Manies, Assistant Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198-0001:

1. Leonard R. Scoleri and Synthia L.
Scoleri, both of Guernsey, Wyoming; to
acquire voting shares of Community
Bankshares of Wyoming, Guernsey,
Wyoming, and thereby indirectly
acquire Oregon Trail Bank, Guernsey,
Wyoming.

Board of Governors of the Federal Reserve
System, June 30, 1998.

Robert deV. Frierson,

Associate Secretary of the Board.

[FR Doc. 98-17864 Filed 7—7-98; 8:45 am]
BILLING CODE 6210-01-F

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR Part
225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank
indicated. The application also will be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act.
Unless otherwise noted, nonbanking
activities will be conducted throughout
the United States.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than July 30, 1998.

A. Federal Reserve Bank of Atlanta
(Lois Berthaume, Vice President) 104
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Marietta Street, N.W., Atlanta, Georgia
30303-2713:

1. The Colonial BancGroup, Inc.,
Montgomery, Alabama; to acquire 100
percent of the voting shares of
FirstBank, Dallas, Texas.

B. Federal Reserve Bank of St. Louis
(Randall C. Sumner, Vice President) 411
Locust Street, St. Louis, Missouri 63102-
2034:

1. First lllinois Bancorp, Inc., East St.
Louis, Illinois; to acquire 100 percent of
the voting shares of Duchesne Bank, St.
Peters, Missouri.

C. Federal Reserve Bank of
Minneapolis (Karen L. Grandstrand,
Vice President) 90 Hennepin Avenue,
P.O. Box 291, Minneapolis, Minnesota
55480-0291:

1. Merchants Holding Company,
Winona, Minnesota; to acquire 100
percent of the voting shares of Primo
Financial Services, Inc., Hastings,
Minnesota, and thereby indirectly
acquire Hampton Bank, Hampton,
Minnesota.

D. Federal Reserve Bank of Kansas
City (D. Michael Manies, Assistant Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198-0001:

1. Commerce Bancshares, Inc., Kansas
City, Missouri, and its wholly owned
subsidiary, CBI-Kansas, Inc., Missouri;
to acquire and thereby merge with
Columbus Bancshares, Inc., Columbus,
Kansas, and thereby indirectly acquire
Columbus State Bank, Columbus,
Kansas.

Board of Governors of the Federal Reserve
System, June 30, 1998.

Robert deV. Frierson,

Associate Secretary of the Board.

[FR Doc. 98-17866 Filed 7—6-98; 8:45 am]
BILLING CODE 6210-01-F

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR Part
225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank

indicated. The application also will be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act.
Unless otherwise noted, nonbanking
activities will be conducted throughout
the United States.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than July 31, 1998.

A. Federal Reserve Bank of Kansas
City (D. Michael Manies, Assistant Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198-0001:

1. Marfa Bancshares, Inc., Marfa,
Texas, and Marfa Delaware Bancshares,
Inc., Wilmington, Delaware; to become
bank holding companies by acquiring
100 percent of the voting shares of The
Marfa National Bank, Marfa, Texas.

Board of Governors of the Federal Reserve
System, July 1, 1998.

Robert deV. Frierson,

Associate Secretary of the Board.

[FR Doc. 98-17945 Filed 7-6-98; 8:45 am]
BILLING CODE 6210-01-F

FEDERAL RESERVE SYSTEM

Notice of Proposals to Engage in
Permissible Nonbanking Activities or
to Acquire Companies that are
Engaged in Permissible Nonbanking
Activities

The companies listed in this notice
have given notice under section 4 of the
Bank Holding Company Act (12 U.S.C.
1843) (BHC Act) and Regulation Y, (12
CFR Part 225) to engage de novo, or to
acquire or control voting securities or
assets of a company, including the
companies listed below, that engages
either directly or through a subsidiary or
other company, in a nonbanking activity
that is listed in § 225.28 of Regulation
Y (12 CFR 225.28) or that the Board has
determined by Order to be closely
related to banking and permissible for
bank holding companies. Unless
otherwise noted, these activities will be
conducted throughout the United States.

Each notice is available for inspection
at the Federal Reserve Bank indicated.
The notice also will be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether the proposal complies

with the standards of section 4 of the
BHC Act.

Unless otherwise noted, comments
regarding the applications must be
received at the Reserve Bank indicated
or the offices of the Board of Governors
not later than July 20, 1998.

A. Federal Reserve Bank of Kansas
City (D. Michael Manies, Assistant Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198-0001:

1. BOK Financial Corporation, Tulsa
Oklahoma; to acquire Alliance
Securities Corp., Tulsa, Oklahoma, and
thereby indirectly acquire Leo
Oppenheim & Co., Inc., Oklahoma City,
Oklahoma, and thereby continue to
engage in previously authorized
underwriting and dealing in, to a
limited extent, certain municipal
revenue bonds,1-4 family mortgage
related securities, consumer recievable
related securities, and commercial
paper; acting as agent in the private
placement of all types of securities
pursuant to § 225.28(b)(7)(iii) of
Regulation Y, providing investment
advisory services, pursuant to §
225.28(b)(6) of Regulation Y,
underwriting and dealing in bank-
eligible securities, pursuant to §
225.28(b)(8)(i), and providing securities
brokerage services, pursuant to §
225.28(b)(7)(i) of Regulation Y.

Board of Governors of the Federal Reserve
System, June 30, 1998.

Robert deV. Frierson,

Associate Secretary of the Board.

[FR Doc. 98-17862 Filed 7-6-98; 8:45 am]
BILLING CODE 6210-01-F

FEDERAL RESERVE SYSTEM

Notice of Proposals to Engage in
Permissible Nonbanking Activities or
to Acquire Companies that are
Engaged in Permissible Nonbanking
Activities

The companies listed in this notice
have given notice under section 4 of the
Bank Holding Company Act (12 U.S.C.
1843) (BHC Act) and Regulation Y, (12
CFR Part 225) to engage de novo, or to
acquire or control voting securities or
assets of a company, including the
companies listed below, that engages
either directly or through a subsidiary or
other company, in a nonbanking activity
that is listed in § 225.28 of Regulation
Y (12 CFR 225.28) or that the Board has
determined by Order to be closely
related to banking and permissible for
bank holding companies. Unless
otherwise noted, these activities will be
conducted throughout the United States.

Each notice is available for inspection
at the Federal Reserve Bank indicated.
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The notice also will be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether the proposal complies
with the standards of section 4 of the
BHC Act.

Unless otherwise noted, comments
regarding the applications must be
received at the Reserve Bank indicated
or the offices of the Board of Governors
not later than July 21, 1998.

A. Federal Reserve Bank of St. Louis
(Randall C. Sumner, Vice President) 411
Locust Street, St. Louis, Missouri 63102-
2034:

1. National City Bancshares, Inc.,
Evansville, Indiana; to acquire Princeton
Federal Bank, FSB, Princeton,
Kentucky, and thereby engage in the
activities of operating a thrift, pursuant
to § 225.28(b)(4) of Regulation Y.

Board of Governors of the Federal Reserve
System, July 1, 1998.

Robert deV. Frierson,

Associate Secretary of the Board.

[FR Doc. 98-17946 Filed 7-6-98; 8:45 am]
BILLING CODE 6210-01-F

FEDERAL RESERVE SYSTEM

Sunshine Act Meeting

AGENCY HOLDING THE MEETING: Board of
Governors of the Federal Reserve
System.

TIME AND DATE: 11:00 a.m., Monday, July
13, 1998.

PLACE: Marriner S. Eccles Federal
Reserve Board Building, 20th and C
Streets, N.W., Washington, D.C. 20551.

STATUS: Closed.

MATTERS TO BE CONSIDERED:

1. Personnel actions (appointments,
promotions, assignments,
reassignments, and salary actions)
involving individual Federal Reserve
System employees.

2. Any items carried forward from a
previously announced meeting.

CONTACT PERSON FOR MORE INFORMATION:
Lynn S. Fox, Assistant to the Board;
202-452-3204.

SUPPLEMENTARY INFORMATION: You may
call 202-452-3206 beginning at
approximately 5 p.m. two business days
before the meeting for a recorded
announcement of bank and bank
holding company applications
scheduled for the meeting; or you may
contact the Board’s Web site at http://
www.bog.frb.fed.us for an electronic
announcement that not only lists
applications, but also indicates
procedural and other information about
the meeting.

Dated: July 2, 1998.
Robert deV. Frierson,
Associate Secretary of the Board.
[FR Doc. 98-18142 Filed 7-2-98; 3:42 pm]
BILLING CODE 6210-01-P

FEDERAL TRADE COMMISSION
[File No. 981-0173]

Global Industrial Technologies, Inc.;
Analysis to Aid Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreement.

SUMMARY: The consent agreement in this
matter settles alleged violations of
federal law prohibiting unfair or
deceptive acts or practices or unfair
methods of competition. The attached
Analysis to Aid Public Comment
describes both the allegations in the
draft complaint that accompanies the
consent agreement and the terms of the
consent order—embodied in the consent
agreement—that would settle these
allegations.

DATES: Comments must be received on
or before September 8, 1998.

ADDRESSES: Comments should be
directed to: FTC/Office of the Secretary,
Room 159, 6th St. and Pa. Ave., N.W.,
Washington, D.C. 20580.

FOR FURTHER INFORMATION CONTACT:
Joseph Krauss, FTC/H-383, Washington,
D.C. 20580. (202) 326-2713.

SUPPLEMENTARY INFORMATION: Pusuant to
Section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46 and Section 2.34 of the Commission’s
Rules of Practice (16 CFR 2.34), notice
is hereby given that the above-captioned
consent agreement containing a consent
order to cease and desist, having been
filed with and accepted, subject to final
approval, by the Commission, has been
placed on the public record for a period
of sixty (60) days. The following
Analysis to Aid Public Comment
describes the terms of the consent
agreement, and the allegations in the
complaint. An electronic copy of the
full text of the consent agreement
package can be obtained from the FTC
Home Page (for June 26, 1998), on the
World Wide Web, at “http://
www.ftc.gov/os/actions97.htm.” A
paper copy can be obtained from the
FTC Public Reference Room, Room H—
130, Sixth Street and Pennsylvania
Avenue, N.W., Washington, D.C. 20580,
either in person or by calling (202)326—
3627. Public comment is invited. Such
commenters or views will be considered
by the Commission and will be available
for inspection and copying at its

principal office in accordance with
Section 4.9(b)(6)(ii) of the Commission’s
Rules of Practice (16 CFR 4.9(b)(6)(ii)).

Analysis of Proposed Consent Order To
Aid Public Comment

The Federal Trade Commission
(““Commission”) has accepted, subject to
final approval, an Agreement
Containing Consent Order
(“Agreement’’) from Global Industrial
Technologies, Inc. (“proposed
respondent”’).

The proposed Order has been placed
on the public record for sixty (60) days
for reception of comments by interested
persons. Comments received during this
period will become part of the public
record. After sixty (60) days, the
Commission will again review the
Agreement and the comments received
and will decide whether it should
withdraw from the Agreement or make
final the Agreement’s proposed Order.

The Commission’s investigation of
this matter concerns the proposed
acquisition by Global of all of the
outstanding shares of AP Green
Industries, Inc. (““AP Green’) through a
cash tender offer. Global and AP Green
are two leading U.S. manufacturers of
refractories. Refractories are heat-
resistant materials used to line furnaces
in industries that involve the heating or
containment of solids, liquids, or gases
at high temperatures. The Commission’s
proposed complaint alleges that Global
and AP Green compete with each other
in the United States market for glass-
furnace silica refractories. Glass-furnace
silica refractories are used in the glass
industry to build the roofs and other
portions of glass-melting furnaces.

The Agreement Containing Consent
Order would, if finally accepted by the
Commission, settle charges that the
acquisition may substantially lessen
competition in the production and sale
of glass-furnace silica refractories in the
United States and lead to a monopoly in
that line of commerce. The Commission
has reason to believe that the
acquisition agreement violates Section 5
of the Federal Trade Commission Act
and the acquisition would have
anticompetitive effects and would
violate Section 7 of the Clayton Act and
Section 5 of the Federal Trade
Commission Act if consummated,
unless an effective remedy eliminates
such anticompetitive effects.

The Commission’s Complaint alleges
that glass-furnace silica refractories
provide unique characteristics, and that
as a result, the use of these materials
would not be diminished by even a
large price increase. The Complaint
further alleges that imports of glass-
furnace silica refractories are small.
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Global and AP Green are the only two
producers of glass-furnace silica
refractories in the United States, and
entry of other producers is unlikely and
would be time consuming. The
Commission’s Complaint alleges that
the proposed acquisition, which would
result in a monopoly in the United
States, would lessen competition by
eliminating competition between Global
and AP Green, and would lead to higher
prices and less product innovation.

The proposed Order accepted for
public comment contains provisions
that would require Global to divest AP
Green’s glass-furnace silica refractories
business to Robert R. Worthen and
Dennis R. Williams (jointly or through
a corporation called Utah Refractories
Corp.) in a manner that receives the
prior approval of the Commission
within 30 days of the date the proposed
Order was accepted for public comment,
or if such divestiture fails, to another
buyer that receives the prior approval of
the Commission in a manner that
receives the prior approval of the
Commission within 90 days of the date
the proposed Order was accepted for
public comment. The divestiture
includes the AP Green manufacturing
plant located in Lehi, Utah, where AP
Green produces silica refractories,
together with the sources of raw
materials used to manufacture silica
refractories and all other assets relating
to the research, development,
production, sale, or distribution of silica
refractories, but excluding AP Green’s
manufacturing facility in Sproul,
Pennsylvania. Global’s divestiture of the
AP Green silica refractories business, if
completed, would satisfy the
requirements of the Order and remedy
the lessening of competition alleged in
the Complaint.

If Global fails to divest AP Green’s
silica refractories business within 90
days of the date the proposed Order was
accepted for public comment, then the
Commission may appoint a trustee to
divest AP Green’s silica refractories
business, or, at the option of the trustee,
Global’s Northeast, Maryland
manufacturing plant, where Global
produces silica refractories, together
with the sources of raw materials used
to manufacture silica refractories and all
other assets relating to the research,
development, production, sale, or
distribution of silica refractories, but
excluding Global’s manufacturing
facility in Calhoun, Georgia.

The Order also contains a provision
requiring Global to maintain the
viability and marketability of the Global
and AP Green silica refractories
businesses pending the divestiture.

The consent is crafted to preserve the
current competitive state of the U.S.
market for glass-furnace silica
refractories. The consent will maintain
the AP Green silica plant as an
independent supplier of glass-furnace
silica refractories for U.S. customers.
Thus, there will continue to be two
domestic sources of the product, as
there were prior to the proposed merger.

The purpose of this analysis is to
facilitate public comment on the
proposed Order. Comments should also
be directed to whether the pre-approved
buyers, Robert R. Worthen and Dennis
R. Williams and their corporation, Utah
Refractories Corp., will be financially
viable and able to replace the
competition lost by this acquisition.
This analysis is not intended to
constitute an official interpretation of
the Agreement or the proposed Order or
in any way to modify the terms of the
Agreement or the proposed Order.
Benjamin I. Berman,

Acting Secretary.
[FR Doc. 98-17933 Filed 7-6-98; 8:45 am]
BILLING CODE 6750-01-M

FEDERAL TRADE COMMISSION
[File No. 972-3157]

Herbal Worldwide Holdings Corp., et
al.; Analysis To Aid Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreement.

SUMMARY: The consent agreement in this
matter settles alleged violations of
federal law prohibiting unfair or
deceptive acts or practices or unfair
methods of competition. The attached
Analysis To Aid Public Comment
describes both the allegations in the
draft complaint that accompanies the
consent agreement and the terms of the
consent order—embodied in the consent
agreement—that would settle these
allegations.

DATES: Comments must be received on
or before September 8, 1998.
ADDRESSES: Comments should be
directed to: FTC/Office of the Secretary,
Room 159, 6th St. and Pa. Ave., NW,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT: Tom
Carter or Susan Arthur, Dallas Regional
Office, Federal Trade Commission, 100
N. Central Expressway, Suite 500,
Dallas, TX. 75201. (214) 979-9350.
SUPPLEMENTARY INFORMATION: Pursuant
to Section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46 and Section 2.34 of the Commission’s
Rules of Practice (16 CFR 2.34), notice

is hereby given that the above-captioned

consent agreement containing a consent
order to cease and desist, having been
filed with and accepted, subject to final
approval, by the Commission, has been
placed on the public record for a period
of sixty (60) days. The following
Analysis To Aid Public Comment
describes the terms of the consent
agreement, and the allegations in the
complaint. An electronic copy of the
full text of the consent agreement
package can be obtained from the FTC
Home Page (for June 26, 1998), on the
World Wide Web, at “*http://
www.ftc.gov/os/actions97.htm.” A
paper copy can be obtained from the
FTC Public Reference Room, Room H-
130, Sixth Street and Pennsylvania
Avenue, NW, Washington, DC 20580,
either in person or by calling (202) 326—
3627. Public comment is invited. Such
comments or views will be considered
by the Commission and will be available
for inspection and copying at its
principal office in accordance with
Section 4.9(b)(6)(ii) of the Commission’s
Rules of Practice (16 CFR 4.9(b)(6)(ii)).

Analysis of Proposed Consent Order To
Aid Public Comment

The Federal Trade Commission has
accepted an agreement, subject to final
approval, to a proposed consent order
from Herbal Worldwide Holdings Corp.,
José Diaz, and Eduardo N. Naranjo
(hereinafter ““respondents™).
Respondents are marketers of an over-
the-counter weight loss product called
“Fattaché.”

The proposed consent order has been
placed on the public record for sixty
(60) days for the reception of comments
by interested persons. Comments
received during this period will become
part of the public record. After sixty (60)
days, the Commission will again review
the agreement and any comments
received and will decide whether it
should withdraw from the agreement
and take other appropriate action or
make final the agreement’s proposed
order.

This matter has focused on
respondents’ Spanish-language
television advertisement for Fattaché.
The ingredients in Fattaché include
psyllium, chitosan, glucomannan, and
apple pectin.

The proposed complaint alleges that
respondents made unsubstantiated
claims that: (1) Fattaché causes weight
loss without a change in diet: (2)
Fattaché prevents the absorption of
ingested fat; (3) Fattaché helps eliminate
ingested fat before it is absorbed, and (4)
testimonials from consumers appearing
in advertisements for Fattaché reflect
the typical or ordinary experience of
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members of the public who use
Fattacheé.

Parts | and Il of the proposed order
prohibit the respondents from making
the challenged claims, unless at the time
of the representation, the respondents
possess and rely on competent and
reliable scientific evidence that
substantiates the representation. Part Il
of the order also requires that if the
respondents do not have substantiation
for claims made through the use of
consumer testimonials, that the
advertisement disclose the results that
users can generally expect to achieve, or
the limited applicability of the
endorser’s experience to what users can
generally expect to achieve.

Because this matter involves
substances that could be regulated by
the FDA as a food or drug, Part Il of the
order includes a ‘‘safe harbor’ allowing
the respondents to make any claims
approved in any new drug application,
or in any tentative final or final standard
promulgated by that agency. In addition,
Part IV of the proposed order includes
a safe harbor for representations
specifically permitted by regulations
promulgated by the FDA pursuant to the
Nutrition Labeling and Education Act of
1990.

The proposed order also requires the
respondents to maintain materials relied
on to substantiate clams covered by the
order; to provide a copy of the consent
agreement to all employees or
representatives with duties affecting
compliance with the terms of the order;
and to file one or more compliance
reports detailing compliance with the
order.

The purpose of this analysis is to
facilitate public comment on the
proposed order, and it is not intended
to constitute an official interpretation of
the agreement and proposed order, or to
modify in any way their terms.

Benjamin J. Berman.

Acting Secretary.

[FR Doc. 98-17934 Filed 7-6-98; 8:45 am]
BILLING CODE 6750-01-M

FEDERAL TRADE COMMISSION
[File No. 972-3071]

Nutrivida, Inc., et al.; Analysis To Aid
Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreement.

SUMMARY: The consent agreement in this
matter settles alleged violations of
federal law prohibiting unfair or
deceptive acts or practices or unfair
methods of competition. The attached
Analysis to Aid Public Comment

describes both the allegations in the
draft complaint that accompanies the
consent agreement and the terms of the
consent order—emobodied in the
consent agreement—that would settle
these allegations.

DATES: Comments must be received on
or before September 8, 1998.
ADDRESSES: Comments should be
directed to: FTC/Office of the Secretary,
Room 159, 6th St. and Pa. Ave., NW,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Klurfeld or Erika Wodinsky, San
Francisco Regional Office, Federal
Trade Commission, 901 Market Street,
Suite 570, San Francisco, CA. 94103.
(415) 356-5270.

SUPPLEMENTARY INFORMATION: Pursuant
to Section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46 and Section 2.34 of the Commission’s
Rules of Practice (16 CFR 2.34), notice
is hereby given that the above-captioned
consent agreement containing a consent
order to cease and desist, having been
filed with and accepted, subject to final
approval, by the Commission, has been
placed on the public record for a period
of sixty (60) days. The following
Analysis to Aid Public Comment
describes the terms of the consent
agreement, and the allegations in the
complaint. An electronic copy of the
full text of the consent agreement
package can be obtained from the FTC
Home Page (for June 26, 1998), on the
World Wide Web, at “http://
www.ftc.gov/os/actions97.htm.” A
paper copy can be obtained from the
FTC Public Reference Room, Room H-
130, Sixth Street and Pennsylvania
Avenue, NW, Washington, DC 20580,
either in person or by calling (202) 326—
3627. Public comment is invited. Such
comments or views will be considered
by the Commission and will be available
for inspection and copying at its
principal office in accordance with
Section 4.9(b)(6)(ii) of the Commission’s
Rules of Practice (16 CFR 4.9(b)(6)(ii)).

Analysis of Proposed Consent Order To
Aid Public Comment

The Federal Trade Commission has
accepted, subject to final approval, an
agreement to a proposed consent order
from Nutrivida Inc. (“Nutrivida’) and
Frank Huerta, an officer and director of
the company.

The proposed consent order has been
placed on the public record for sixty
(60) days for the receipt of comments by
interested persons. Comments received
during this period will become part of
the public record. After sixty (60) days,
the Commission will again review the
agreement and comments received and

will decide whether it should withdraw
from the agreement and take appropriate
action or make final the agreement’s
proposed order.

This matter concerns Spanish
language television advertisements,
including program length
“infomercials,” for the proposed
respondents’ Cartilet shark cartilage
capsules. The Commission’s complaint
alleges that the proposed respondents
made unsubstantiated representations
that: (1) Cartilet shark cartilage capsules
are effective in the symptomatic relief,
treatment, or cure of cancer; (2) Cartilet
shark cartilage capsules are effective in
the symptomatic relief or treatment of
rheumatism, arthritis, diabetes, fibroids,
bursitis, circulatory problems, and cysts;
and (3) testimonial from a consumer
who appears in the advertisements for
Cartilet shark cartilage capsules reflects
the typical or ordinary experience of
members of the public who use the
product. The Commission’s complaint
also alleges that the proposed
respondents falsely represented that
studies prove that Cartilet shark
cartilage capsules are effective in the
symptomatic relief or treatment of
cancer, arthritis, and diabetes and that
the proposed respondents
misrepresented that their infomercial for
the Cartilet shark cartilage capsules was
an independent television program and
not paid advertising.

Paragraph | of the proposed order
prohibits proposed respondents from
representing that Nutrivida’s Cartilet
shark cartilage capsules or any other
product are effective in the symptomatic
relief, treatment, or cure of cancer or
that Nutrivida’s Cartilet shark cartilage
capsules are effective in the
symptomatic relief or treatment of
rheumatism, arthritis, diabetes, fibroids,
bursitis, circulatory problems, and cysts;
unless, at the time the representation is
made, respondents possess and rely
upon competent and reliable scientific
evidence that substantiates the
representation.

Paragraph Il of the proposed order
would prohibit for Cartilet shark
cartilage capsules or any food, dietary
supplement, or drug, representations
about the health benefits, performance,
or efficacy of such product unless, at the
time the representation is made,
respondents possess and rely upon
competent and reliable scientific
evidence that substantiates the
representation.

Paragraph Il of the proposed order
would prohibit for Cartilet shark
cartilage capsules or any food, dietary
supplement or drug, misrepresentations
about the existence, contents, validity,
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results, conclusions, or interpretations
of any test, study, or research.

Paragraph 1V of the proposed order
would prohibit for any food, dietary
supplement or drug the representation
that the experience represented by any
user testimonial or endorsement of the
product represents the typical or
ordinary experience of members of the
public who use the food, dietary
supplement or drug, unless: at the time
it is made, respondents possess and rely
upon competent and reliable scientific
evidence that substantiates the
representation; or respondents disclose
in the same language as the
predominant language that is used in
the advertisement, clearly and
prominently, and in close proximity to
the endorsement or testimonial, either
(1) what the generally expected results
would be for users of the food, dietary
supplement or drug, or (2) the limited
applicability of the endorser’s
experience to what consumers may
generally expect to achieve, that is, the
consumers should not expect to
experience similar results.

Part VV and VI of the proposed order
contain provisions permitting certain
claims that are approved for labeling by
the FDA, either under the Nutrition
Labeling and Education Act, a tentative
or final standard or under any new drug
application approved by the FDA.

Part VII of the proposed order would
require proposed respondents to
disclose “THE PROGRAM YOU ARE
WATCHING IS A PAID
ADVERTISEMENT FOR [THE
PRODUCT OR SERVICE]” in television
advertisements fifteen (15) minutes in
length or longer, and to disclose a
similar audio message in radio
advertisements of fifteen (15) minutes in
length or longer.

Part VIII of the proposed order
contains record keeping requirements
for materials that substantiate, qualify,
or contradict claims covered by the
proposed order. Part IX of the proposed
order requires distribution of a copy of
the order to current and future officers
and agents. Part X provides for
Commission notification upon a change
in the corporate respondent and Part XI
requires Commission notification when
the individual respondent changes his
business or employment. Part XII
requires the proposed respondents to
keep and maintain all records
demonstrating compliance with the
terms and provisions of the order. Part
X111 provides for the termination of the
order after twenty years under certain
circumstances.

The purpose of this analysis is to
facilitate public comment on the
proposed order, and it is not intended

to constitute an official interpretation of
the agreement and proposed order or to
modify in any way their terms.

By direction of the Commission.
Benjamin I. Berman,
Acting Secretary.
[FR Doc. 98-17935 Filed 7—-6-98; 8:45 am]
BILLING CODE 6750-01-M

FEDERAL TRADE COMMISSION
[File No. 981-0211]

Sky Chefs, Inc., et al.; Analysis To Aid
Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreement.

SUMMARY: The consent agreement in this
matter settles alleged violations of
federal law prohibiting unfair or
deceptive acts or practices or unfair
methods of competition. The attached
Analysis to Aid Public Comment
describes both the allegations in the
draft complaint that accompanies the
consent agreement and the terms of the
consent order—embodied in the consent
agreement—that would settle these
allegations.

DATES: Comments must be received on
or before September 8, 1998.

ADDRESSES: Comments should be
directed to: FTC/Office of the Secretary,
Room 159, 6th St. and Pa. Ave., NW,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Phillip Broyles, FTC/S-2105,
Washington, DC 20580. (202) 326—2805.

SUPPLEMENTARY INFORMATION: Pursuant
to Section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46 and Section 2.34 of the Commission’s
Rules of Practice (16 CFR 2.34), notice
is hereby given that the above-captioned
consent agreement containing a consent
order to cease and desist, having been
filed with and accepted, subject to final
approval, by the Commission, has been
placed on the public record for a period
of sixty (60) days. The following
Analysis to Aid Public Comment
describes the terms of the consent
agreement, and the allegations in the
complaint. An electronic copy of the
full text of the consent agreement
package can be obtained from the FTC
Home Page (for June 29, 1998), on the
World Wide Web, at “http://
www.ftc.gov/os/actions97.htm.” A
paper copy can be obtained from the
FTC Public Reference Room, Room H—
130, Sixth Street and Pennsylvania
Avenue, NW, Washington, DC 20580,
either in person or by calling (202) 326-
3627. Public comment is invited. Such

comments or views will be considered
by the Commission and will be available
for inspection and copying at its
principal office in accordance with
Section 4.9(b)(6)(ii) of the Commission’s
Rules of Practice (16 CFR 4.9(b)(6)(ii)).

Analysis of Proposed Consent Order To
Aid Public Comment

l. Introduction

The Federal Trade Commission
(““Commission’’) has accepted from Sky
Chef, Inc., and its parents, Onex
Corporation and Gerald W. Schwartz
(collectively “Proposed Respondents’)
an Agreement Containing Consent Order
(““Proposed Consent Order’’). The
Proposed Consent Order remedies the
likely anticompetitive effects in the
delivery of catering services to airlines
at McCarran International Airport in Las
Vegas, Nevada, that arise from the
proposed acquisition of Ogden Aviation
Food Services, Inc., by Proposed
Respondents.

I1. Description of the Parties and the
Transaction

Sky Chefs, Inc., headquartered in
Arlington, Texas, provides catering
services to airlines in the United States
and abroad. Its parent company, Onex
Corporation, operates through a number
of other subsidiaries that are involved in
chain restaurant food service,
electronics manufacturing, and other
businesses. During 1997, Sky Chefs had
total revenues of over $1 billion.

Ogden Corporation, headquartered in
New York, is a global company
providing a wide range of services in the
aviation, entertainment, and energy
industries. Ogden’s wholly-owned
indirect subsidiary, Ogden Aviation
Food Services, Inc., and its wholly-
owned subsidiary, Ogden Aviation Food
Services (ALC), Inc., operate 11 kitchens
serving in-flight food to more than 85
airlines at a number of locations,
including eight major U.S. airports.
Revenues for in-flight catering in 1997
are reported at $164 million.

On March 6, 1998, the parties signed
a letter of intent contemplating that Sky
Chefs, Inc., would purchase 100% of the
voting common stock of Ogden Aviation
Food Services, Inc., from Ogden
Corporation. On May 7, 1998, the
parties signed a stock purchase
agreement that excluded the assets of
Ogden’s Las Vegas flight kitchen. On
May 22, 1998, Ogden entered into an
agreement to sell the Las Vegas flight
kitchen to Dobbs International Services,
Inc.
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I11. The Proposed Complaint and
Consent Order

The Commission has entered into an
agreement containing a Proposed
Consent Order with Proposed
Respondents in settlement of a proposed
complaint alleging that the acquisition
as originally proposed violates Section 5
of the Federal Trade Commission Act,
15 U.S.C. 45, and that consummation of
the acquisition as originally proposed
would violate Section 7 of the Clayton
Act, 15 U.S.C. 18, and Section 5 of the
Federal Trade Commission Act. The
complaint alleges that the acquisition
will lessen competition in the delivery
of catering services to airlines at
McCarran International Airport in Las
Vegas, Nevada.

To remedy the alleged
anticompetitive effects of proposed
acquisition, the Proposed Consent Order
prohibits Proposed Respondents, for ten
(10) years after the consent order
becomes final, from acquiring any
concern that controls Ogden’s Las Vegas
catering operations without prior
approval from the Commission. It also
requires that, for ten (10) years,
Proposed Respondents provide prior
notice to the Commission before
acquiring their only in-flight catering
competitor at any airport in the United
States.

Proposed Respondents are required to
file annual compliance reports with the
Commission for the next ten (10) years,
with the first report due one year after
the proposed order becomes final.

1V. Resolution of Antitrust Concerns

The Proposed Consent Order
alleviates the alleged antitrust concerns
arising from the acquisition in the
delivery of catering services to airlines
at McCarran International Airport in Las
Vegas, Nevada.

In-flight caterers provide meals and
beverages for consumption during
aircraft flights. Catering services include
the purchasing of food in accordance
with airline specifications, preparation
of meals, stocking of beverage carts,
delivery of meals and carts to the
aircraft, loading the galley, unloading of
in-coming carts, utensils and trash, and
cleaning and storage of carts and
utensils.

Both Sky Chefs and Ogden provide in-
flight catering services at McCarran
International Airport in Las Vegas
through their flight kitchens located at
or near that airport. McCarran
International Airport is a relevant
antitrust geographic market because
caterers at that airport could profitably
raise prices by a small but significant
and nontransitory amount without

losing enough sales to flight kitchens in
other areas to make such an increase
unprofitable. Airlines cannot
economically turn to other areas to
obtain their Las Vegas catering services
because of additional costs and quality
problems associated with flying food in
from more distant sources.

Sky Chefs and Ogden are the only
companies that sell catering services to
airlines at McCarran International
Airport. The acquisition as originally
proposed would eliminate Sky Chefs
and Ogden as independent competitors
in the provision of in-flight catering
services at McCarran International
Airport. The acquisition also would
increase the ability of the combined Sky
Chefs/Ogden business unilaterally to
raise prices and reduce the quality of
catering services at McCarran
International Airport. New entry would
not be timely, likely or sufficient to
defeat an anticompetitive price increase
or quality reduction. An entrant would
need to capture a large share of the
catering business at McCarran
International Airport in order to reach a
viable scale of operation. Such new
entry would entail substantial sunk
costs.

To remedy the potential
anticompetitive effects of the
transaction as originally proposed,
Proposed Respondents and Ogden
amended their stock purchase
agreement to exclude Ogden’s in-flight
catering assets serving the Las Vegas
airport. Subsequently, Ogden sold its
Las Vegas in-flight catering assets to
Dobbs International Services. The
Proposed Consent Order prohibits
Proposed Respondents, for ten (10)
years, from acquiring an interest in
those assets.

V. Opportunity for Public Comments

The Proposed Consent Order has been
placed on the public record for sixty
(60) days for receipt of comments by
interested persons. Comments received
during this period will become part of
the public record. After sixty (60) days,
the Commission will again review the
Proposed Consent Order and the
comments received and will decide
whether it should withdraw from the
Proposed Consent Order or make the
order final.

The purpose of this analysis is to
invite public comment on the Proposed
Consent Order to aid the Commission in
its determination of whether to make
final the Proposed Consent Order. This
analysis does not constitute an official
interpretation of the Proposed Consent
Order, nor is it intended to modify the

terms of the Proposed Consent Order in
any way.

Benjamin I. Berman,

Acting Secretary.

[FR Doc. 98-17936 Filed 7-6-98; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Agency for Health Care Policy and
Research

Notice of Meeting

In accordance with section 10 (d) of
the Federal Advisory Committee Act (5
U.S.C., Appendix 2) announcement is
made of the following special emphasis
panel scheduled to meet during the
month of July 1998:

Name: Health Care Policy and Research
Special Emphasis Panel.

Date and Time: July 10, 1998 8:30 a.m.
Place: Doubletree Hotel, 1750 Rockville
Pike, Montrose Room, Rockville, Maryland

20852.

Open July 10, 8:30 a.m. to 9:00 a.m. Closed
for remainder of meeting.

Purpose: This Panel is charged with
conducting the initial review of grant
applications requesting support for small
research projects focused on the quality,
appropriateness, and effectiveness of health
care services and access to those services.

Agenda: The open session of the meeting
onJuly 10, from 8:30 a.m. to 9:00 a.m. will
be devoted to a business meeting covering
administrative matters. During the closed
session, the Panel will be reviewing and
discussing grant applications. In accordance
with the Federal Advisory Committee Act,
section 10(d) of 5 U.S.C., Appendix 2 and 5
U.S.C., 552b (c)(6), the Administrator,
Agency for Health Care Policy and Research,
has made a formal determination that this
latter session will be closed because the
discussions are likely to reveal personal
information concerning individuals
associated with the grant applications. This
information is exempt from mandatory
disclosure.

Anyone wishing to obtain a roster of
members, minutes of the meeting, or other
relevant information should contact Jenny
Griffith, Committee Management Officer,
Agency for Health Care Policy and Research,
Suite 400, 2101 East Jefferson Street,
Rockville, Maryland 20852, Telephone (301)
594-1455 x 1036.

Agenda items for this meeting are subject
to change as priorities dictate.

Dated: June 23, 1998.
John M. Eisenberg,
Admistrator.
[FR Doc. 98-17924 Filed 7-6-98; 8:45 am]
BILLING CODE 4160-90-M
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Agency for Health Care Policy and
Research

General Reorganization; Statement of
Organization, Functions, and
Delegations of Authority

Part E, Chapter E (Agency for Health
Care Policy and Research), of the
Statement of Organization, functions,
and Delegations of Authority for the
Department of Health and Human
Service (61 FR 15955-58, April 10,
1996, and 62 FR 61511-12, November
18, 1997) is amended to reflect
organizational changes within the
Agency for Health Care Policy and
Research (AHCPR). This action is
necessitated by a reordering of Agency
priorities and the need to more
effectively align and utilize Agency
resources. The principal organizational
and functional changes required by this
action involve:

A. Abolishing the Office of Planning
and Evaluation, with certain functions
being reassigned to other components in
AHCPR;

B. Abolishing the Center for
Information Technology, with a limited
number of its functions absorbed by
other components of the Agency;

C. Retitling the Office of Scientific
Affairs to be more reflective of
expanded functions, and;

D. Establishing a staff-level office
within the Office of the Administrator to
carry out the functions of the Center for
Health Information Dissemination,
which will subsequently be abolished
by this action.

Other minor changes have been made
consistent with this reorganization.

Under Section E-10, Organization,
delete entries A. through M. and insert
the following:

A. Immediate Office of the

Administrator
B. Office of Management
C. Office of Policy Analysis
D. Office of Research Review,

Education, and Policy
E. Office of Health Care Information
F. Center for Cost and Financing Studies
G. Center for Organization and Delivery

Studies
H. Center for Outcomes and

Effectiveness Research
I. Center for Primary Care Research
J. Center for Quality Measurement and

Improvement
K. Center for Practice and Technology

Assessment

Under Section E-20, Functions, delete
the titles and statements for the Office
of Planning and Evaluation (EAB), the

Office of Scientific Affairs (EAE), the
Center for Health Information
Dissemination (EF), and the Center for
Information Technology (EG).

Within the statement for the
Immediate Office of the Administrator
(EA), delete (2) and insert the following:
“(2) plans, directs, coordinates, and
evaluates the Agency’s research,
training programs, and dissemination
activities, including particular focus
areas, such as special populations,
initiatives, and administrative policies
and procedures;”.

Within the statement for the Office of
Policy Analysis (EAC), make the
following changes:

Delete (6) and insert the following:
*“(6) coordinates the legislative activities
of the Agency including the
development of legislative proposals
and analysis of health legislative
initiatives, and reports to Congress;”

Following (8), insert the following:
“(9) coordinates review and clearance of
Department and other Federal policies
and regulations; and” and renumber the
old (9) as (10).

Following the statement for the Office
of Policy Analysis (EAC), insert the
following:

Office of Research Review, Education,
and Policy (EAE). Directs the scientific
review process for grants and Small
Business Innovation Research (SBIR)
contracts, the assignment of
applications to Agency Centers,
manages Agency research training
programs, and evaluates the scientific
contribution of proposed and on-going
research, demonstrations, and
evaluations. Specifically: (1) directs the
process for selecting, reviewing, and
funding grants and reviewing SBIR
contracts for scientific merit and
program relevance; (2) assigns grant
applications to Centers for
administrative action; (3) manages the
process for making funding decisions
for grants; (4) directs Agency research
training programs and implementation
of the National Research Service Award
authority; (5) manages the committee
management and scientific integrity
processes for the intramural and
extramural programs of the Agency; (6)
develops and coordinates clearance of
peer review regulations, as required,
policy notices and program
announcements; (7) facilitates Agency-
wide communication and coordination
regarding extramural policy, planning,
and analysis; and (8) represents the
Agency in meetings with experts and
organizations on issues related to the
administration of the Agency’s scientific
programs.

Office of Health Care Information
(EAF). Designs, develops, implements,

and manages programs for
disseminating the results of Agency
activities. Specifically: (1)
Communicates the results and
significance of health services research
and other AHCPR initiatives to the
health care industry, health care
providers, consumers and patients,
policy makers, researchers, and the
media with particular emphasis on
communicating AHCPR initiatives in
the ways each of these constituencies
are most interested; (2) manages the
editing, publication, and information
distribution processes of the Agency,
including Freedom of Information Act
administration; (3) provides the
administrative support for reference
services and the distribution of
technical information to Agency staff;
(4) manages the public affairs activities
of the Agency, Agency clearinghouse for
responding to requests for information
and technical assistance, and a program
for consumer information about health
care research findings; (5) directs a user
liaison program to provide health care
research and policy findings to Federal,
State and local public officials, and
other audiences as appropriate; (6)
evaluates the effectiveness of Agency
dissemination strategies and
implements changes indicated by such
evaluations; and (7) represents the
Agency in meetings with Department
and Public Health Service
representatives on press releases, media
events, and publication clearance.

All delegations and redelegations of
authority to officers and employees of
the Agency for Health Care Policy and
Research which were in effect
immediately prior to the effective date
of this reorganization shall continue in
effect pending further redelegation,
provided they are consistent with this
reorganization.

These changes are effective upon date
of signature.

Dated: June 18, 1998.
John M. Eisenberg,
Administrator.
[FR Doc. 98-17923 Filed 7-6-98; 8:45 am]
BILLING CODE 4160-90-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Clinical Laboratory Improvement
Advisory Committee (CLIAC): Meeting

Name: CLIAC, Workgroup on Genetic
Testing.

Times and Dates: 8:30 a.m.-5 p.m., July 30,
1998; 8:30 a.m.—5 p.m., July 31, 1998.
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Place: CDC, Koger Center, Williams
Building, Conference Rooms 1802 and 1805,
2877 Brandywine Road, Atlanta, Georgia
30341.

Status: Open to the public, limited only by
the space available. The meeting rooms
accommodate approximately 85 people.

Purpose: This workgroup advises CLIAC
on issues related to Genetic Testing.

Matters to be Discussed: The workgroup
will discuss and revise recommendations for
general or specific Clinical Laboratory
Improvement Amendments (CLIA)
requirements for pre-analytic, analytic, and
post-analytic components of genetic testing.

Agenda items are subject to change as
priorities dictate.

Contact Person for Additional Information:
John C. Ridderhof, Dr. P.H., Division of
Laboratory Systems, Public Health Practice
Program Office, CDC, 4770 Buford Highway,
NW Mailstop G-25, Atlanta, Georgia 30341,
telephone 770/488-8076, FAX 770/488—
8282.

Dated: June 26, 1998.
Carolyn J. Russell,

Director, Management Analysis and Services
Office, Centers for Disease Control and
Prevention (CDC).

[FR Doc. 98-17917 Filed 7-6-98; 8:45 am]
BILLING CODE 4163-18-P

Dated: June 30, 1998.
Carolyn J. Russell.
Director, Management Analysis and Services
Office, Centers for Disease Control and
Prevention (CDC).
[FR Doc. 98-17916 Filed 7-6-98; 8:45 am]

BILLING CODE 4160-19-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

Meeting

National Institute for Occupational
Safety and Health (NIOSH) of the
Centers for Disease Control and
Prevention (CDC) announces the
following meeting.

Name: Laboratory Evaluation of Novel
Personal Heat Strain Monitors in Young and
Older Wearers of Protective Clothing.

Time and Date: 1 p.m.—3:30 p.m., July 21,
1998.

Location: NIOSH, CDC, Room H-203, 1095
Willowdale Road, Morgantown, WV 26505.

Status: Open to the public, limited only by
the space available. The meeting room
accommodates approximately 35 people.

Purpose: Participants will provide NIOSH
with their individual advice and comments
regarding the technical and scientific aspects
of the study protocol, A Laboratory
Evaluation of Novel Personal Heat Strain
Monitors in Young and Older Wearers of
Protective Clothing, being conducted at
NIOSH. Participants on the peer review panel
will review the study protocol and provide
individual advice on the conduct of this
study. Viewpoints and suggestions from
industry, labor, academia, other
governmental agencies, and the public are
invited.

Contact Person for Additional Information:
Nina L. Turner, NIOSH, CDC, M/S 35, 1095
Willowdale Road, Morgantown, West
Virginia, 26505-2888, telephone 304/285—
5976.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. 98F-0492]

ICI PLC; Filing of Food Additive
Petition

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that ICI PLC has filed a petition
proposing that the food additive
regulations be amended to provide for
the expanded safe use of N,N-bis (2-
hydroxyethyl) alkyl (C13-C1s) amine as
an antistatic agent in polypropylene
homo- and copolymers intended for
contact with food.

FOR FURTHER INFORMATION CONTACT:
Ellen M. Waldron, Center for Food
Safety and Applied Nutrition (HFS—
215), Food and Drug Administration,
200 C St. SW., Washington, DC 20204,
202-418-3089.

SUPPLEMENTARY INFORMATION: Under the
Federal Food, Drug, and Cosmetic Act
(sec. 409(b)(5) (21 U.S.C. 348(b)(5)),
notice is given that a food additive
petition (FAP 8B4602) has been filed by
ICI PLC, c/o ICI Surfactants, P.O. Box
8340, Wilmington, DE 19803—-8340. The
petition proposes to amend the food
additive regulations in §178.3130
Antistatic and/or antifogging agents in
food-packing materials (21 CFR
178.3130) to provide for the expanded
safe use of N,N-bis (2-hydroxyethyl)
alkyl (C13-C15) amine as an antistatic
agent in polypropylene homo- and
copolymers intended for contact with

food. )
The agency has determined under 21

CFR 25.32(i) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

Dated: June 17, 1998.
Linda M. Tarantino,
Acting Director, Office of Premarket
Approval, Center for Food Safety and Applied
Nutrition.
[FR Doc. 98-17877 Filed 7-6-98; 8:45 am]

BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

Team Biologics; Workshop for
Manufacturers of Licensed In Vitro
Diagnostics

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

The Food and Drug Administration
(FDA), Center for Biologics Evaluation
and Research (CBER) and the Office of
Regulatory Affairs (ORA) is announcing
the following workshop for the biologics
industry: Team Biologics: Workshop for
Manufacturers of Licensed In Vitro
Diagnostics. The topics to be discussed
include information for manufacturers
of licensed in vitro diagnostics on team
biologics, good manufacturing practices,
and compliance and enforcement issues.
Questions submitted by industry prior
to the workshop will be addressed by
FDA staff.

Date and Time: The workshop will be
held on Friday, August 7, 1998, 8 a.m.
to 5 p.m.

Location: The workshop will be held
at the Hyatt Regency Bethesda, One
Bethesda Metro, Bethesda, MD 20814,
301-657-6406.

Contact: Kathy A. Eberhart, Food and
Drug Administration, Center for
Biologics Evaluation and Research
(HFM-49), 1401 Rockville Pike, suite
200N, Rockville, MD 20852-1448, 301—
827-2000, FAX 301-827-3079, e-mail
“‘eberhart@cber.fda.gov”.

Registration: Fax registration
information (including name, title, firm
name, address, telephone, and fax
number) and questions to the contact
person by Friday, July 24, 1998. There
is no registration fee for the workshop.
Space is limited, therefore interested
parties are encouraged to register early.

If you need special accommodations
due to a disability, please contact Kathy
A. Eberhart at least 7 days in advance.

SUPPLEMENTARY INFORMATION: FDA has
established a framework for a
partnership between ORA and CBER
called Team Biologics. This partnership
will use the diverse skills and
knowledge of both ORA and CBER staffs
to focus resources on inspectional and
compliance issues in the biologics area.
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The goal of Team Biologics is to ensure
the quality and safety of biological
products and quickly resolve
inconsistencies and bring products into
compliance. It is designed to promote
uniformity between CBER and the field
and among FDA field components
associated with inspections, policy
implementation, and current good
manufacturing practice interpretation.
In April 1998, the responsibility for
inspecting manufacturers of licensed in
vitro diagnostics was transferred to
Team Biologics investigators. The
purpose of this workshop is to provide
an overview of the Team Biologics
concept to this segment of regulated
industry, share the agency’s experience
with Team Biologics’ inspections of
manufacturers of licensed in vitro
diagnostics to date, and provide
manufacturers with an overview of

FDA's expectations under this program.

The agenda and any other relevant
information will be available
electronically via the Internet at “http:/
/www.fda.gov/cber/scireg.htm”.

Transcripts: Transcripts of the
workshop may be requested in writing
from the Freedom of Information Office
(HFI1-35), Food and Drug
Administration, rm. 12A-16, 5600
Fishers Lane, Rockville, MD 20857,

approximately 15 working days after the
workshop at a cost of 10 cents per page.
FDA will videotape the workshop and
copies of the tapes will also be made
available through the Freedom of
Information Office.

Dated: June 20, 1998.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 98-17878 Filed 7-6-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[FDA 225-96-6000]

Memorandum of Understanding
Between the Food and Drug
Administration and the Defense
Alliance for Advanced Medical
Terminology

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is providing

notice of a memorandum of
understanding (MOU) between FDA and
the Defense Alliance for Advanced
Medical Terminology (DAAMT). The
purpose of the MOU is to enable
government agencies to exchange
information and jointly pursue research
endeavors related to medical device
safety and effectiveness.

DATES: The agreement became effective
October 17, 1996.

FOR FURTHER INFORMATION CONTACT:
Thomas B. Shope, Center for Devices
and Radiological Health (HFZ-140),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-443-3314, ext. 32.

SUPPLEMENTARY INFORMATION: In
accordance with 21 CFR 20.108(c),
which states that all written agreements
and memoranda of understanding
between FDA and others shall be
published in the Federal Register, the
agency is publishing notice of an MOU.

Dated: June 26, 1998.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

BILLING CODE 4160-01-F
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II.

MEMORANDUM OF UNDERSTANDING
BETWEEN THE
DEFENSE ALLIANCE FOR ADVANCED MEDICAL TECHNOLOGY
AND THE
U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES
FOOD AND DRUG ADMINISTRATION
September 1996

Purpose: A collaborative arrangement will be established between the Food and Drug
Administration’s Center for Devices and Radiological Health (FDA) and the Defense
Alliance for Advanced Medical Technology (DAAMT). As the Department of Defense
and other Government agencies move toward dual use and application of emerging
technologies, especially in the area of applying these technologies to the development of
new medical devices, improved cooperation, coordination and communication between
the agencies sponsoring research and the FDA is in the national interest. This agreement
will enable engineers, physicians and scientists from each organization to exchange
information and jointly pursue research endeavors related to medical device safety and
effectiveness.

Background: Over the past century, a vast array of technologies and technology support
infrastructure has been developed for the national security requirements of the United
States. Most of these resources reside under either the Department of Defense or the
Department of Energy and are part of the science and technology base within the national
laboratory structure. These resources have been directed primarily toward developing
conventional and nuclear weapons systems used in defense.

With the recent changes in policy, priorities and alignments occasioned by the dissolution
of the Soviet Union and the changing face of world political/social/economic realities,
goals and resource utilization within the U.S. Government have been reevaluated,
especially in the defense-related agencies. As a result, new priorities in technological
development have emerged. Chief among these is the concept of dual-use technologies.
Dual-use technology is basically the application of technologies to fields outside the initial
field developing the technology. Increasing emphasis has been placed upon dual use by
the current administration. As a result, the defense technology base is having to adapt to
new paradigms in the area of technology development and cross-agency cooperation.
Adding to the emphasis on dual use is the necessity for maintaining a viable technology
base that can still meet the needs of the national defense. Meaningful dual-use
technology guarantees a broader application base for the technology, while in no way
detracting from the primary mission or capability of the laboratory performing the
research. These highly desirable attributes are beginning to foster a wave of innovative
thinking on multiple applications for defense technologies.

One of the most attractive and beneficial areas in which dual-use technology can be
applied is the field of medical technology. Many of the technologies that have been
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developed for defense applications are directly applicable to the medical field. This is
not surprising given the striking similarities that can be found between the medical and
the defense fields. For example, the concepts of target, target signature, identification of
friend or foe, all have close analogs in the medical field (tissue identification, tissue
biopsy, determination of benign versus malignant tissue). Further, not just technologies,
but methodologies developed for use in the defense fields can also be applied to medical
programs (test and evaluation planning, problem solving, and technology strategies to
name a few). Unfortunately, there has been limited communication between the medical
and defense technology communities. There are a variety of reasons for this, not the
least of which are differences in culture and training between the two communities.
Nonetheless, there still remain significant ways in which these two communities can work
together for the benefit of both, as well as society.

Toward this end, the Defense Alliance for Advanced Medical Technology (DAAMT) was
organized to provide a basis and framework to:

> break down the barriers that impede communication between the two communities.

» generate and promote innovative concepts and applications of defense technologies to
the medical field and vice versa.

» identify and pursue resources and support for these applications and concepts.

» develop, improve, and enable the transition of these technologies and concepts to the
Government and private sector to promote current national goals of improved health
care and national defense.

The DAAMT was established by a Memorandum of Understanding between the USAF
Wright Laboratory and the Walter Reed Army Institute of Research in October 1994 for an
Alliance for the Cooperate Pursuit and Development of Defense Technologies for Medical
Applications. Since its establishment, several other Federal agencies have joined DAAMT.

II1. Substance of Agreement:

A. FDA’s Center for Devices and Radiological Health will participate as a full member
in the DAAMT without any transfer of funds from the FDA to the DAAMT. In
place of the DAAMT membership fee, FDA will, through CDRH, contribute to the
DAAMT goals and objectives by providing to DAAMT members, their contractors
and other interested parties expert consultation regarding the regulatory process for
medical devices and medical device development, testing and evaluation (both pre-
clinical and clinical). The FDA will also provide consultation and training on
regulatory requirements applicable to new devices. The FDA will also collaborate
with DAAMT members by both providing access to FDA specialized laboratory
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Iv.

facilities and participating in projects utilizing DAAMT-member specialized
laboratory facilities for specific projects of mutual interest. Specific projects will be
planned and executed on a project-by-project basis by mutual agreement of the parties
involved. Should specific projects require the transfer of funds, assignment of staff
or permanent transfer of equipment, an appropriate Interagency Agreement w